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QSi Second Annual Conference 
& Networking Event

• Comparisons between PFI/PPP and LABV
• Added Value
• Socio economic regeneration
Speaker: Steve Newcombe

Session 6 - Staying Afloat Financially
• Fully detailed applications for payment
• Front loading stage payments
• Maximising value of variations
• Early warning of delay and disruption claims
• Suspension of work – is it effective?
Speaker: Roger Knowles

Session 7 - Contractor’s Insolvency
• Entering administration
• Securing the site
• Retention of title on site materials
• Payment obligations
• Additional cost to complete and other problems
Speaker: Malcolm Roberts

Networking Opportunity and Prize Draw

University of Wolverhampton 
7th November 2012

POST PARTNERING Is it Back to Lowest Price & Claims?

Session 1 - Cost Reduction on Government Projects
• Government’s plans to reduce construction costs by 

20% before 2015
• Price Benchmarking and Cost Targeting
• Incentivised programme
• Integrated supply side
• Use of  Standard Forms with few amendments
• Employing “trained civil servants” to lead the 

construction team. Speaker: Tony Clarke

Session 2 - Building Information Modelling (BIM)
• What is it?
• Who will be inputting into the design?
• Who will be able to afford the set up costs?
• Will it result in significant overall cost savings?
• Who will take the blame if things go wrong?
Speakers: Dr David Heason/ Martin Huggins

Session 3 - Government’s Green Deal
• What is it?
• How much work will it provide for the construction 

industry?
• What will be the cost?
• What is the pay-back period?
• How will it affect energy prices?
Speaker: Andrew Williams

Session 4 – Public Sector Procurement – Is it 
Delivering What We Need?
• Lowest price or most economically advantageous?
• Scoring to avoid subjectivity - can it be done?
• Who are the winners and losers?
• Frameworks or Contracts?
• Is collaborative procurement delivering better value for

money?
• Is it in danger of becoming a lawyer’s bonanza?
Speaker: Nigel Barr

Session 5 – Is PFI/PPP Finished or Will LABV Save its
Bacon?
• Models
• Pros and cons

Keynote Address

ENQUIRIES:
Email:  admin@theqsi.co.uk   Tel:  01606 786698  
Website:  www.theqsi.co.uk/seminars.asp

PROGRAMME
Morning Session Afternoon Session
8.30 am Registration and Coffee 1.30 pm  Session Four
9.00 am President’s Welcome 2.05 pm  Session Five
9.05 am Keynote Address 2.45 pm  Tea / Coffee Break
9.35 am Session One 3.05 pm  Session Six
10.15 am Session Two 3.45 pm  Session Seven
11.00 am Tea / Coffee Break 4.25 pm  Questions & Discussion
11.20 am  Session Three 4.45 pm  Networking Session
12.10 pm  Questions and Discussion 5.30 pm  Close
12.30 pm  Networking Lunch
CPD: 7 Hours

CONFERENCE FEE: 
QSi/APM/CIOB/SCQS Members: £140 plus VAT (total £168.00) 
Non members: £170 plus VAT (total £204.00)

Don’t miss out on our early bird discount: Book before 1 August 
to receive a £10 discount on your registration fee:
QSi/APM/CIOB/SCQS Members: £130 plus VAT (total £156.00) 
Non members: £160 plus VAT (total £192.00)

www.theqsi.co.uk/seminars.asp
www.theqsi.com
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Part 31 of the Civil Procedure Rules permits the
judge in English litigation to order a party to 
disclose documents that are prejudicial to its case,
and to permit the other side to inspect and to take
copies of those documents, unless they are 
privileged under common law.  Absolute privilege
attaches to legal advice obtained from practising
barristers and solicitors, by virtue of their 
professional standing.  Privilege also attaches to
the advice of other professionals, such as claims
consultants, provided it comes into existence for
the purpose of obtaining legal advice in respect of
existing or anticipated litigation.  This latter 
privilege is known as litigation privilege.

The recent judgment in Walter Lilly v. Mackay
[2012] EWHC 649 confirms that the advice of
legally qualified claims consultants, who are neither
practising barristers nor solicitors, is not of itself
privileged, unless litigation privilege applies.  The
final paragraph of that judgment also confirms that
there is little authority at present on the issue of
whether or not the advice of claims consultants is
privileged if given when adjudication proceedings
are in contemplation.  If not privileged, parties 
contemplating adjudication, but not at that stage
contemplating litigation, ought to be cautious about
the advice they request their claims consultants to
commit to writing.

Under paragraph 13(a) of the Scheme for 
Construction Contracts adjudication procedure, the
adjudicator has power ‘to request any party to 
supply him with such documents as he may 
reasonably require’.  Mindful that whatever the 
Adjudicator requests to see must also be sent to
the other side, the ability of a party to UK 
construction adjudication to resist such a request,
without incurring an adverse inference from the 
Adjudicator, will, I believe, depend on that party’s
ability to persuade the Adjudicator that the 
document is privileged in some way.  As litigation
privilege applies to the advice of claims consultants
if it comes into existence when litigation is in 
contemplation, it seems equitable to me that similar
advice obtained when adjudication is in 

contemplation ought
also to be privileged.
In the absence of 
judicial authority on
the point, it seems to
me that an Adjudicator
cannot reasonably
deny a party the 
equivalent of litigation
privilege in adjudica-
tion proceedings, 
simply on the basis
that adjudication is not
litigation.  If privilege
were to be denied on that basis, then I would 
question why any impartial adjudicator, as opposed
to the other party, would need, or could ‘reasonably
require’, to see any undisclosed advice that a party
may have received in relation to those 
proceedings.

Dr Derek Ross

Please Note: The foregoing article has been prepared
by Dr Derek Ross for the general interest and benefit of
readers.  It is not intended to be a definitive analysis of
the law or of other matters discussed.  Neither does it
create a client relationship between the recipient and Dr
Ross.  Thus no liability is accepted in respect of any 
reliance placed on any statements made in the 
foregoing article.  Proper advice ought always to be
taken before deciding to take, or not to take, action in
respect of a specific issue.

© 2012 Dr Derek Ross & Layng Ross Construction
Disputes Resolution.

by Dr Derek Ross

Privileged Documents in 
Adjudication



receivership. The Dew name however
hasn’t disappeared entirely from the 
industry as Dew Piling and two 
Divisions of Dew Construction were
rescued from the receivers and is still
trading today albeit under different
owners.

The book is a positive galaxy of infor-
mation about the company, the many
major projects it successfully completed and its people. The 
author Peter Sellers, having worked for the company man and
boy for 45 years, commencing in 1948, has retained a huge 
catalogue of information which he has put to good use. Amongst
the many other former employees who proved to be huge sources
of information, my favourite is Dennis Dawson, the retired Plant 
Inspector who has a hut at the back of his manicured garden 
designated solely to holding Dew records, which are crammed full
of information. 

The book extends to 330 pages and among the vast array of 
information it contains, George Dew its founder stands out like a
beacon. The author and large numbers of former employees have
only glowing testimony of the time they spent working for the 
company. This the author attributes to the founder; the keys of his
success being the trinity of mind, science and self confidence. 
Finally it is unlikely that the book would have been completed at
all were it not for the input and enthusiasm of Barbara Corfield, the
only surviving daughter of George Dew and his wife Lily, who with
the author is the joint publisher.

Copies of the book may be obtained from the author whose email
address is   peter.sellers2@btopenworld.com
The price is £25 plus post and package

Roger Knowles
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Book Review
Dew - The Anatomy of a Construction Company
by Peter Sellers

It is very rare for a book to be described as unique, but Dew - The
Anatomy of a Construction Company deserves this accolade. The
book begins with the origins of the company when its founder
George Dew, in 1934, at the tender age of 25 went into partner-
ship with James Noonan, each partner owning one share. It has
been suggested that the share given to James Noonan was to
satisfy the requirement for there to be at least two partners to form
a limited company. The business really began to take off after the
war when the company bought construction equipment at knock
down prices, which enabled it to compete successfully with other
companies who continued to use the more traditional 
methods of pick and shovel.

By the 1950s, the company was involved in major civil 
engineering projects such as the building of the bridge which 
carries the M60 over the Manchester Ship Canal. However 
following two major disasters on projects in the late 1950s, which
involved loss of life, the company went public, by which time it
was reported to have completed 3000 projects in the UK and 
overseas. The flotation, in 1965, was a great success, being 
oversubscribed by ten times. 

The 1960s was a time of significant growth for the company,
which was illustrated with its move to new prestigious offices at
Featherstone Road in Oldham. Times were good for the company
and major international firms came knocking at the door. Despite
strong competition from Fairclough, Babcock and Lilley, the 
company was bought in February 1978 at 170p a share which 
valued it at £7m, by Royal Adriaan Volker of Holland. 

A dramatic milestone in the company’s history took place in 
November 1978 when the founder George Dew retired as 
Managing Director, sadly followed two months later by his death.
It says much for the man and his achievements that 600 people
attended his memorial service which was held at Oldham Civic
Centre. However he built a company which was to last long after
his death and by the time the 1980s arrived the company could
rightfully claim to be a major player in the building and civil 
engineering industry both nationally and internationally.

Another significant development in the history of George Dew
and Company occurred in 1986, when the company was acquired
by the Allied Plant Group Ltd. The early 1990s was not a good
time for the company; the industry was going through one of its
regular recessions and the company along with most of its 
competitors suffered with a drop in turnover and profits.  
Nothing stays the same for long however; following acrimony in
the board room and the collapse of the parent company Allied
Partnership Group in 1992, a management buyout from the 
receiver took place and Dew Pitchmastic was born. Following
good results in the late 1990’s, dark clouds began to appear on
the horizon in the early 2000s, when losses started to occur which
continued until May 2006, when the losses together with a 
substantial pension deficit resulted in the company going into 

At ArchiFACT Ltd we can offer you decades of 
experience in the resolution of building 
disputes including analysis of design, materials
and workmanship, diagnosis and cure of 
building defects, technical reports, expert 
evidence and litigation support. 

Architecture, Engineering, Surveys, Forensic 
Analysis, Construction Technology

ArchiFACT Ltd.
+44(0)1484 515701
fact@archiFact.co.uk
www.ArchiFACT.co.uk
www.ForensicConstruction.org.uk

www.ForensicConstruction.org.uk
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The Administrator’s View
A Blue Moon over the Preston Guild?
I’m not sure whether the expression “It happens once every Preston Guild” is a widely
used term or whether it is particular to the North of England.  It has the same meaning
as “It happens once every blue moon” – in other words, not very often!
So just how often is that?  Well, it so happens that 2012 is in fact a Preston Guild, and
apparently it happens once every 20 years.  So a rare occurrence indeed.  And now
I’m sure you are all clamouring to know just what exactly is the Preston Guild?  
It is a historic celebration dating back to 1179, when King Henry II granted Preston the right to have a Guild
Merchant, when he gave the town its first royal charter. The Guild was an organisation of traders, craftsmen
and merchants. It had a monopoly of trade in the town and only its members could carry on a craft or 
business. Newcomers could only trade here with the permission of the Guild, and such approval was not 
given lightly.
At intervals the Guild Merchant updated its membership lists, to ensure that people were not falsely claiming
the right to trade in the town. Anybody who claimed to be a member of the Guild had to come to Preston and,
in a public court, swear loyalty to the Mayor and the Guild Merchant. His credentials were checked and if he
was eligible, and paid a small fee, he would then be admitted or re-admitted as a Burgess (the name for a
member of the Guild Merchant).
There is some evidence of a Guild Court in 1328, but the first reliably recorded celebration of the Guild was in
1397, when it was already more than two centuries old. These gatherings for renewing membership were 
infrequent. It was soon accepted that they were needed only once in a generation. As a result, from 1542 
onwards, Preston Guild took place every twenty years. The rarity of the celebration, and the fact that large
numbers of people congregated in Preston for the occasion, made the Guild a special opportunity for 
feasting, processions and great social gatherings. 
For five centuries the Guild Merchant controlled trade in Preston. It was not until 1790 that there was freedom
of trade in the town, but this did not lead to the abolition of the Guild. The Guild Merchant survived because its
celebrations had developed into prestigious social occasions.
Traditionally the traders and craftsmen held processions to demonstrate the power of the Guild. They wore
colourful costumes and carried banners and emblems of their trades. By the late 18th century the displays 
became increasingly elaborate, the decorated platforms which started to appear were the predecessors of the
modern floats.
Some trades, such as the carpenters and butchers, have always been in the Guild. Others are more recent. In
1802 the cotton industry was involved for the first time and by the end of the 19th century it had become so 
important in the life of Preston that it had its own procession. This century, as the cotton trades declined in 
relative importance, new trades appeared. In the Guilds of 1972 and 1992 industries represented included 
nuclear power, mail order catalogues, electronics and aircraft building.
It is the only Guild still celebrated in the UK and as such is unique. The Guild plays an important role in the 
development of Preston as a thriving and important Lancashire city. The changing times mean that each Guild
has its own identity but shares a heritage of over 800 years.  Today the celebrations last throughout the 
summer with parades, concerts and sporting events being held across the city.
So what about a blue moon?  This isn’t so easy to answer, there are 2 popular trains of thought.  The most
common seems to be that it is the second full moon to occur in a single calendar month. The average interval
between full moons is about 29.5 days, whilst the length of an average month is roughly 30.5 days. This makes
it very unlikely that any given month will contain two Full Moons, though it does sometimes happen.  On 
average, there will be 41 months that have two Full Moons in every century, so you could say that once in a
blue moon actually means once every two and a half years.
The second school of thought, and this is by far the more traditional view, is that a blue moon is the third full
moon in a season with four full moons. Most years have twelve full moons that occur approximately monthly. In
addition to those twelve full lunar cycles, each solar calendar year contains roughly eleven days more than the
lunar year of 12 moons.  The extra days accumulate, so every two or three years, there is an extra full moon
which against equates to approximately once every two and a half years.

It seems therefore that a blue moon is a far more frequent occurrence that a Preston Guild.

Suzanne Cash

Administration Manager
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Claims Class Case Studies
In Claims Class Case Studies, we present a case
study of a real situation for the reader to study and
decide on the correct contractual outcome. The
author’s opinion of the solution is presented 
elsewhere in the magazine.

The following describes the situation for this edition’s
case study.

The contract (in this case FIDIC 1999 for Building and 
Engineering Works Designed by the Employer), is a fixed
price lump sum to provide the works described on the 
drawings and in the specification.

The contract conditions contains the following provision
in relation to the bill of quantities:

‘any quantities which may be set out in the Schedules or the
Bill of Quantities are estimated quantities and are not to be
taken as the actual and correct quantities of the Works
which the Contractor is required to execute.’

The general requirements contain the following:

‘The Contractor is reminded that this Contract is a 
Lump-Sum Price.  The quantities inserted in the Bills of
Quantities are indicative and the Contractor is required to
check and verify each prior to submission of his Tender.
Quantities shall be deemed to be entirely at the Contractor’s
risk and no adjustment or variation in price will be allowed
due to error or omission in the quantities, or error in the
computation of the Tender, discovered after submission of
the Tender.’

and

‘No alteration shall be made by the Contractor to the text of
the Specification, the General requirements and the Bills of
Quantities. If any alteration, addition or note is made by him,
such alteration, addition or note will not be recognised and
the text as originally prepared will be strictly adhered to’

In relation to the evaluation of variations, the contract 
conditions include the following:

‘For each item of work, the appropriate rate or price for the
item shall be the rate or price specified for such item in the
Contract.’

The Preambles to the Method of Measurement also
state:

‘The rates inserted in the Bills of Quantities will be used to
value any variations to the Works, whether omissions or 
additions. No additional preliminaries charges shall be 
allowed on variation works.’

In respect of the rates and prices, the Engineer is given
some latitude to determine new rates and prices under 
certain conditions.

During the course of the contract, it was found that the
measurements included bill of quantities contained 
numerous and significant inaccuracies, including both
under and over measurement.

A variation was instructed to omit all the Type C windows
from the project. The bill of quantities contained 8 no Type
C windows at a rate of $750, but there were actually 12 no
Type C windows shown on the contract drawings.

What do you consider to be the correct method of 
evaluation of the omission of these windows? Turn to
page 17 for the author’s opinion.

We’re not just

Commercial Energy Assessors...

Andrew R Williams & Associates  
Free phone 0800 298 9244
Mob: 07940 875076

...just see what else we can provide for you

Commercial Energy Assessments
Domestic Energy Assessments

HIP’s

RICS Homebuyer Reports

SAVA Home Condition Reports/Surveys
Domestic Building Surveys

Photographic Condition Surveys

Measured Surveys - Plans of existing

Architectural plans for domestic
and commercial projects

Energy & telecoms systems
Utility Warehouse distributor

We also offer

Andrew R Williams 
& Associates  
First Floor H.S.L. Buildings 
437 Warrington Road
Rainhill, Prescot Merseyside L35 4LL

Web: www.andrewrwilliams.co.uk 
e-mail: andrew@andrewrwilliams.co.uk

Andrew R Williams
& Associates Ltd.
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For construction projects to be completed on time, it would
seem essential that all the subcontractors, whose work is on
the critical path, to complete both on time and in such a
manner to ensure they do not hold up any following trades.
One would expect that most self respecting main 
contractors would ensure that the terms of subcontract they
regularly use, would be clear on this matter. This was not the
case when Mulalley and Co Ltd engaged Leander 
Construction Ltd to carry out work on a development site
known as the Tigers Head Lewisham. The subcontract was
let using Mulalley’s standard subcontract terms. One would
have anticipated that these terms provided a completion
date, by which Leander was obliged to complete the work,
plus an obligation to proceed regularly and diligently with
the work. When all is said and done, Mulalley would need to
ensure that Leander didn’t progress the work in fits and
starts, which could result in the following trades being 
disrupted and possibly jeopardise completion of the project
on time.

Rather oddly, Mulalley’s terms and conditions provided for
termination of the subcontract only in the event of Leander
failing to proceed regularly and diligently with the works. 
Unfortunately for Mulalley there was no positive provision in
the contract for Leander to proceed regularly and diligently
with the works. Mulalley however, before work on the 
subcontract commenced, produced an activity schedule
which set out a timescale within which Leander was required
to operate. It was agreed however, that the dates in the 
activity schedule were not contractual. Leander in 

progressing the work failed to meet the dates in the 
activity schedule and as a result Mulalley claimed that they
had incurred substantial additional cost amounting to
£131,078.12, which was withheld from monies due to 
Leander.

The argument put forward by Mulalley to justify their claim
was that in view of the right to terminate due to a failure on
the part of Leander to progress the work regularly and 
diligently, there was also an obligation implied in the 
contract to progress the work to that effect. In failing to
meet the dates in the activity schedule, Leander had failed
to progress the work regularly and diligently.

The matter was referred to court and the judge in the case,
Leander Construction Ltd v Mulalley and Co Ltd (2012),
found against Mulalley and made it clear that a right to 
terminate a contract for a failure to proceed regularly and
diligently does not necessarily imply a separate duty to 
proceed in this manner. It would be necessary for an 
express term to be included in the subcontract to have this
effect. The JCT Standard Building Sub-Contract 2011, does
not specifically require the subcontractor to proceed 
regularly and diligently with the works. However under
clause 2.3, the subcontractor is obliged to “proceed 
reasonably in accordance with the progress of the Main
Contract Works” which would appear to have the same 
effect as proceeding regularly and diligently.

R F Hudson

Subcontractor’s Obligation to Work 
Regularly and Diligently

Email: suzanne@hartevents.co.uk
Tel: 01606 786698

ROGER KNOWLES
Independent Consultant

•  Procurement  •  Dispute Resolution  •  Training
Knowledge and Experience Second to None

Contact
Administration
Suzanne Cash
61 School Lane
Hartford
Northwich
CW8 1NY

Roger Knowles
Bracken House
Moss Lane
Mere 
Cheshire
WA16 OTA

Email: roger@rogerknowles.com
Tel: 07712 134999
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Latest Upgrades
Congratulations to the following members
who have recently upgraded their level of
membership:

To Fellow:
Ching Wai Chris Ng
William Duncan Marshall

Fidgety employees- HR Dept 
Press Relase

Fidgety employees could be costing UK employers on average £3,279 per person per year through lost 
productivity and sickness absence. Failing to provide comfortable, suitable workspaces for employees can lead
to ailments such as headaches, tense shoulders, neck ache, eye problems as well as sore wrists and arms. 

Left unattended, these problems could lead to mass workplace absence, not something any business owner wants
to have to deal with. Only 45% of respondents from a recent survey had conducted a workstation risk assessment
which is designed to identify and resolve issues which consequently lead to health problems. Concerned that
these figures could rise, The HR Dept is reminding all employers to carry out an assessment appropriate to their
needs. A large proportion of UK workers spend the majority of their working day in front of a computer. All 
computer users (display screen users) must complete a self-assessment (‘Display Screen Equipment’) 
questionnaire. A ‘user’ is described as someone who uses a computer for ‘continuous spells of an hour or more
at a time’. The HR Dept is advising employers to encourage their staff to take 10 minutes every hour away from
their screen to fulfil other duties at work. 

Simple steps can be taken to combat this increasing issue. Nigel Finch, The HR Dept Director comments, 
“Employers who take a proactive approach to this and provide support to their employees through workstation 
assessments are more likely to have a more motivated, efficient and productive workforce. Rather than see health
and safety as another cost to their bottom line, employers will likely see their sickness absence decrease where
risks are identified and rectified.” 

Workstation risk assessments are part of health and safety law which is why The HR Dept’s Health and Safety
Service can take care of these kinds of assessments and everything in between. 

The HR Dept specialises in advising small and medium sized businesses on all employment issues. 
www.hrdept.co.uk

If you would like to upgrade your membership
please contact Suzanne Cash at

admin@theqsi.co.uk

www.hrdept.co.uk
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Are you going to remain a student

all your life?
Climbing the QSi ladder.   
The QSi was founded several years ago to represent

and support the Quantity Surveying profession 

worldwide.  

A small but loyal band of active QSi members is still 

pursuing this objective.

Help us to help you by upgrading your membership. All

you have to do is fill in the form below, scan it and then

email the attachment back to 

admin@theqsi.co.uk

Looking forward to hearing from you.

Andrew Williams FQSi FRICS
President

I am interested in writing for the QS Eye magazine             Y / N
I am interested in linking with the QSi website                     Y / N
I am interested in advertising my business on the
QSi Website (Special rates available to members)               Y / N
I am interested in helping the QSi Nationally / Regionally    Y / N
I am interested in benefiting from cheaper utilities and
would like more information                                                  Y / N 

Signed ……………………………………..
Qualifications …………………………………..

I want to upgrade my QSi membership

Name ……………………………………..

QSi number ……………………………….

(If you can not locate your number we will

find it on our register)

email address …………………………… 

Current grade …………………………..

I confirm that I am working as a Quantity 

Surveyor

And I wish to apply for Associate / Member/ Fel-

low

Our expertise provides total co-ordination of your event from start
to finish, including marketing and PR if required.  All projects 
undertaken will be completed on time, within budget and above 
expectation.  

Event Services Ltd
61 School Lane, Hartford, Northwich CW8 1NY
Tel:  01606 786698 Email:  info@hartevents.co.uk

Hart Event Services provides a total event solution whatever your requirement:

For more information contact: 
Hart Event Services Ltd, 61 School Lane, Hartford, Northwich CW8 1NY  Tel:  01606 786698  

Email:  info@hartevents.co.uk

Breakfast Briefings
Conferences
Exhibitions
Client Lunches
Gala Dinners
Product Launches

Training Events 
Corporate Hospitality
Sporting Events
Fundraising
Drinks Receptions
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The Green Deal
There have been of late regular references in the media to
the government’s Green Deal.  What is it and does it have
a purpose which is likely to be realised?  The need to 
conserve energy and to reduce CO2 emissions are well 
established, largely understood and the subject of 
agreement on a wide front.  The government in enacting
the Climate Change Act 2008 legislated for a reduction in
the country’s carbon emissions. When compared with
1990, the reduction must by 2020 be 34% and 80% by
2050. This was followed by the Energy Act 2011 under
which the Green Deal is to be implemented.  

The Green Deal is one of the key drivers in reducing carbon
emissions and the implementation of measures aimed at
the conservation of energy. It has been hailed as the 
government flagship initiative, which will result in a 
revolution in the energy efficiency of properties in the UK.
Is this just a matter of hype or does it have some 
substance?  There are adequate obligations in the 
building regulations, going forward, to ensure that all new
properties will be constructed in such a manner to ensure
energy saving and reduced CO2 emissions. It is the 
intention of the Green Deal to facilitate the work necessary
to retrofit all the existing properties in the UK, to bring them
up to the required standard.

The manner in which the Green Deal is intended to work, as
expressed by the government, is to establish a framework
to enable private firms to offer consumers of energy 
efficiency improvements to their homes, community
spaces and businesses at no upfront cost; the installation
costs will be recouped through increased energy bills.

Who are these private firms we can expect to be making
these offers? It is anticipated that they will comprise energy
companies and accredited retailers such as Tesco, B&Q
and Marks and Spencer. There will be nothing to pay up
front from the energy user such as the house holder, or
commercial organisation. It is confidently expected that the
total anticipated saving in the cost of energy used after the
work has been completed due to efficiencies, will exceed
the enhanced cost of energy resulting from the installation,
when calculated over the duration of the Green Deal  which
could be as long as 25 years. This is referred to as the
Golden Rule and is based upon the anticipated costs of
energy in the future. However there are no guarantees, as
nobody except the individual concerned, can control how
much energy they use.

How will it work in practice? If you are a householder you

will probably be required to  approach one of the private
firms such as an energy supplier, or one of the big 
retailers who have set themselves up to provide this 
service. The work involved will be on the recommendation
of an accredited objective adviser, who will carry out a 
survey  to establish the energy performance of the property
and recommend the specific type of measures necessary
to meet the Green Deal requirement. The sort of measures
envisaged could include loft installation, cavity wall 
installation, replacement boilers, double glazing, draft 
excluders and ground source heat pumps. From this 
information a Green Deal finance plan will be prepared.
This  plan will indicate the capital cost of the installations,
the projected saving in energy costs and whether it meets
the Golden Rule  The installation can only be undertaken
using an accredited installer. 

As there is nothing in the form of an upfront payment to be
made, the cost will be recovered by way of increased 
energy bills. The debt is not attached to the property, but
to the energy bills. Once the property has passed to 
another, the new owner or occupier becomes liable to carry
on paying the enhanced energy bill until the debt is paid
off.

It appears a good plan on paper, however there are snags.
From preliminary costing, it is clear that fairly standard
houses with cavity wall construction will meet the Golden
Rule. Question marks however hang over older houses
with solid wall construction and commercial properties of
varying shapes and sizes. The anticipated savings on 
energy bills could well occur somewhere in the future when
energy prices as expected have risen substantially. In the
short to medium term however, there is likely to be a net
outflow of money, as for some considerable time the 
enhancement of the energy bill needed to pay off the 
installation costs will exceed the saving from efficiencies.
With the prospect of an increase in payment in the 
immediate future, having to clear out 20 years of junk from
the loft and putting up with the builders in for weeks, how
many takers will there be?

Roger Knowles
FRICS, FCIArb, FQSi,
Barrister Independent 
Consultant 
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SETLEMENT AGREEMENTS
The recent case of Point West London Limited  v.  Mivan
Limited [2012] EWHC 1223 (TCC) highlights the need for
careful drafting of final account settlement agreements to 
ensure they clearly reflect the intentions of the parties.  
Ideally, such agreements need to deal expressly with 3 
issues as follows:  (1) the settlement sum payable by the
Employer to the Contractor, (2) the Contractor’s ongoing 
liability for patent defects in its Works, and (3) the 
Contractor’s ongoing liability for latent defects.  Where the
Employer is willing to relieve the Contractor of its usual 
ongoing liability for defects appearing during the relevant
Statute of Limitations period, it is to be expected that the 
settlement sum may be considerably reduced.  However, 
unless expressly addressed in the settlement agreement,
the Contractor’s liability for both patent and latent defects will
continue, notwithstanding that the final account value has
been agreed.

The Point West/Mivan settlement agreement contained the
following terms, drafted by Point West:

‘The agreement comprises a further payment of £50,000 
(including VAT), representing the final assessment of monies
due or to become due thus achieving full and final settlement
in respect of the above works, together with any and all 
outstanding matters.  We would confirm that this final 
agreement concludes Mivan’s responsibilities and 
obligations in respect of their works at the above project.’

Mr Justice Ramsey interpreted the words ‘together with any
and all outstanding matters’ in the first sentence quoted
above as a reference to the patent defects of which both
parties were aware at the time of the agreement.  Thus, this
wording relieved Mivan of any ongoing liability for those

patent defects, and Point
West’s claim in the TCC
failed.

Mr Justice Ramsey did not
need to deal with Mivan’s
ongoing obligations in 
respect of latent defects, as
none had materialised
since the date of the 
settlement agreement.
Nevertheless, I believe
Point West would be hard
pressed to put forward a
convincing argument that
its second sentence quoted above did not also relieve Mivan
of any ongoing liability for latent defects.  Thus care and 
caution are needed, if a party is not to give away more than
it actually intends.

Dr Derek Ross

Please Note: The foregoing article has been prepared by Dr Derek
Ross for the general interest and benefit of readers.  It is not 
intended to be a definitive analysis of the law or of other matters
discussed.  Neither does it create a client relationship between the
recipient and Dr Ross.  Thus no liability is accepted in respect of
any reliance placed on any statements made in the foregoing 
article.  Proper advice ought always to be taken before deciding to
take, or not to take, action in respect of a specific issue.

© 2012 Dr Derek Ross & Layng Ross Construction Disputes
Resolution.
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The Seaside Pier, A Burning Question

Hastings 2012The devastating fire which destroyed ninety-per cent of the
buildings on Hastings pier on the night of the fifth of October
2010 was only one example of a number of conflagrations
which have devastated seaside piers across the UK since
these iconic structures began appearing around the British
coast in the nineteenth century.  The over water position of
piers means they could be expected to suffer the ravages of
salt water, weather and occasional collisions with shipping,
but fire might seem to be less probable. So, why do piers
burn?

The difficulty in most instances is a direct consequence of the
leisure uses to which they are put. People at work tend to pay
attention and take some pride in their workplace, visitors are
relaxed, casual and their concentration is elsewhere. Some
pier fires may have been caused by discarded cigarettes,
matches etc.; soft furnishings in ballrooms and theatres,
wooden decking and the many timber structures built on the
piers make them particularly vulnerable. The earliest piers
were entirely of wood, though cast iron became the material of
choice for structural elements by 1850.

Today’s smoking ban might make a thoughtless smoker 
surreptitiously discard a fag end in a hidden location, with 
disastrous results, however the sheer number of serious fires
on seaside piers is far larger than can be blamed purely on
the tobacco industry.  Past fires on piers have been caused by
sparks from trains, gas lighting, carelessly used kitchen 
equipment, bottled gas, electrical faults and arson, which is
suspected to be the cause at Hastings and this wasn’t the first
case of a pier subjected to a criminal attack.
Accessibility by emergency services is clearly another 
factor, Britain’s seaside piers were not designed to 
accommodate large fire appliances and neither do they 
provide hydrants. They were designed and built with 
different priorities in mind.  Our pleasure piers have been
passed down to us from the era of Victorian enthusiasm for
trips to the seaside, made possible in most cases by the
equally Victorian enthusiasm for railways. Without the railways
most seaside resorts would have remained the small ports or
quiet fishing villages which they were in previous eras and

would have no use for the expensive luxury of a pleasure pier.
Some ports with piers, such as Southampton, had become
popular spa towns in the Regency period, but no piers intended 
principally for purposes other than serving shipping were 
constructed until Victorian times. 

Ryde Pier on the Isle of Wight was the first, originally built in
1814 although it was little more than a ferry link for its first
twenty years. By 1880 Ryde had effectively a triple pier, the
original wooden promenade pier, a tramway pier for the new
electric trams and a railway pier for trains meeting the Isle of
Wight ferries. Many other pleasure piers were also originally 
intended to act as ferry or rail terminals, adding to the risk of fire
from steam engines and careless passengers.  A number of
piers still serve this dual purpose though steam trains have had
their day, at least out at sea.

By the beginning of the 20th century there were over one 
hundred pleasure piers dotted around the British coastline, but
the number surviving to the present day has dwindled, the 
National Piers Society list only 58.  The most northerly 
surviving is at Dunoon, on the Firth of Clyde, an unusual pier in
that it is not straight but forms a rectangle connected to land at
two points, with a large extension jetty to the North. It was built
this shape to accommodate two ferries at berth simultaneously
and a train track ran out to the terminal. Dunoon suffered a 
severe fire in 1937 but was swiftly reconstructed and in 1949 a
late-night guard on the pier was able to call the fire brigade to
a blaze in the Dunoon Pavilion by the shore end of the pier 
before substantial damage was done. 

During World War II piers were considered an invitation to 
invaders and most had sections deliberately removed, 
separating them from the shore, to be restored once hostilities
ceased.  Since then a number suffered fires including at 
Skegness in 1985 and Weston-Super-Mare’s Grand Pier in
2008.  Blackpool’s three piers have all been damaged by fire,
most recently in 1985 with the third of three fires on the North
Pier. Singer Vince Hill had been performing at the North Pier
Theatre and noticed smoke after his set. He raised the alarm
and then stayed to help fight the blaze. 



repairs to stabilise the
structure. Consquently
the pier is subject to a
compulsory puchase
order issued on 21
March 2012 by 
Hastings Borough
Council, who intend to
hand it over to
HPWRT. 
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Southend pier has been particularly unlucky, suffering three
serious fires in the last thirty-five years alone.  Originally 
constructed in 1830, it became world famous as the longest
pleasure pier on the planet, at 1.3 miles and has had electric
trains running its length from 1899.  July 1976 saw the start of
the worst chapter in Southend Pier’s long history when a
fierce fire took rapid hold at the busiest time of day and 
completely devastated all the structures at the pier head.  
Destroyed businesses included amusement arcades, 
numerous small shops and kiosks, cafes, bars, toilets and the
ghost train as well as Victorian features such as ornate 
ironwork and phone boxes.  Also lost were a diving school, a
radar school for ship’s officers and the pier-head coastguard
station. 

Miraculously nobody was killed; more than 500 people were
evacuated by boat and on the train which kept running for as
long as possible. Whilst firemen tackled the inferno from the
pier itself, fire-fighting tugs hosed from the sea and a crop
spraying light aircraft was used overhead, dropping 400 
gallons of water at once into the heart of the flames.  Later in
1977 the bowling alley at the promenade end was badly 
damaged in another fire and the railway was closed for safety
reasons.  Considerable reconstruction was jeopardized by a
further fire in 2005 and, though since re-opened, Southend
pier’s facilities remained a shadow of their former selves. The
latest news is of a new, fireproof cultural centre for the head
of Southend Pier which is being constructed on land to be
shipped out to the pier.

As famous as Blackpool and Southend are Brighton’s two
piers. The grade I listed West Pier has been reduced to a
skeletal structure, cut off from the land after years of 
neglect and ravaged by two serious fires in 2003, by 
arsonists suspected of opposition to its redevelopment. 
Despite the listing it is hard to see where the funds will come
from to undertake the huge task required to reinstate the West
Pier to the standard required by that listing, meanwhile its 
sister the Palace Pier still operates, though it too suffered fires
in 1995 and 2003.

Back in Hastings the same problem has arisen which 
afflicted Brighton West Pier. Neglect caused Grade II listed
Hastings Pier's closure in 2006, leading to further decay.
Campaigners in Hastings have been trying to raise money
and support to refurbish the pier with modern attractions. The
Hastings Pier and White Rock Trust (HPWRT) was formed,
hoping to secure community ownership of the pier. 
Hastings pier is in illustrious company, originally created by
Eugenius Birch, a former railway engineer and the Grand 
Designer between 1853 and 1884 of fourteen 
pleasure piers including Brighton West and seven others
along the South coast of England alone. Further north he 
designed the extant piers at Aberystwyth, Blackpool (North
Pier, see above) and Weston-Super-Mare (the smaller 
Birnbeck Pier). Hastings pier was modelled on Brighton West
pier and opened in 1872. It was originally 277 metres (910ft)
long, with a handsome oriental style pavilion at the seaward 
end, housing a 2000 seat theatre. This burnt down in 1917
and a new pavilion, in a more mundane style was opened 
five years later. A detailed history of Hastings pier is available
from the National Piers Society http://www.piers.org.uk/
pierpages/NPShastings.html

Hastings pier has changed hands several times and has most
recently been owned by a Panamanian registered company
called Ravenclaw Investments, who have made no 
attempt to begin regeneration or even the necessary 

The stated goals and aims of the trust are:-
- Restore the Pier to local ownership
- Stabilise the structure and develop effective fixed 

assets, now and in the future
- Provide a viable and sustainable economic purpose

for the Pier
- Engage in Education and participation activities that

value the Heritage of the Pier
- Engage and enlighten school children in ‘Science 

you can Stand On’®
- Involve the Community in the operation of the Pier
- Attract inward investment and offer training 

opportunities that make the Pier a gateway to 
employability

- Attract large numbers of visitors on to the Pier
- Provide inspiration and learning for other piers and 

seaside towns in need of regeneration.

The Trust (http://hpwrt.co.uk/) have already obtained 
Heritage Lottery funding of £357,400 and following an RIBA
competition have appointed de Rijke Marsh Morgan as 
architects. They are currently conducting public 
consultations regarding the future of the Pier, as part of the
Trust's obligation to Hastings Borough Council in their 
applications for listed building and planning consent. Work
is scheduled to begin soon after the compulsory purchase
process is completed, which is expected to be by the end
of this year. 

By  Susan Gilbert, Architectural Photographer and Director
of ArchiFACT Limited.

Brighton C1970

Hastings 2012 – not the end of the pier, hopefully.
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Brave New World
The QS in a Collaborative World
Background
Although traditional forms of construction procurement and contract are still
the norm, I think it is fair to say that there remains considerable interest in
collaborative construction procurement (target cost, frameworks, prime 
contracting, alliancing, etc) and collaborative forms (the NEC and PPC
2000 for example). This is true in both the UK and overseas (Australia, New
Zealand, Hong Kong, etc).

The reasons for this alternative, collaborative approach to construction are
well known and I do not intend to go into them in this article. However it is
worth noting that construction procurement and contracts have always
changed and evolved. The construction procurements routes and contracts
of 150 years ago are very different from today.

This evolution is driven by many factors and key drivers include changes in
the external environment (for example the rise of PFI procurement is 
related to the privatisation philosophy of the 1980s and 90s) and changes
in thinking on how to manage construction more efficiently (for example the
rise of D&B in the last 20 years).

I see the current interest in collaboration as part of this construction 
evolution process particularly in terms of managing construction more 
efficiently. No one doubts that collaboration results in efficiencies but
whether the current thinking on collaboration can motivate, integrate and
achieve teamwork is still to be proved particularly with regards to 
collaborative contracts.  

That said, the recent ‘collaboration agenda’ has resulted in the introduction
and rise of adjudication in the UK which I think has made the industry fairer
resulting in efficiencies and collaboration. I also think the concept of early
contractor involvement (D&B, two stage tendering, etc) has been another
success story in terms of increased integration and buildability. 

In the long term, whether the current batch of initiatives result in positive
changes and efficiencies that become permanently incorporated into the
construction industry will probably only be know in another 5 to 10 years. 

For the record, there has always been team work and collaboration in 
construction as you can’t build or manage any construction project without
it although construction has always been a tough environment both 
physically and on the management side (Brunel was know as a very tough
project manager). Also, let us not forget that the free market and 
competition also drives efficiency and anything that interferes with this may
result in inefficiencies. 

Enter the Quantity Surveyor
The reason why I have set this lesson in construction history in an 
evolutionary context in a QS journal is because I believe QSs are part of
that evolution. Today we are rarely considered BoQ producers and in the
last 20 years you can see a trend with QS becoming more legally and 
contractually aware although increasing legalism is a world wide trend (the
military now regularly ask for legal advice before they launch combat 
operations to give an extreme example). 

So how does the QS evolve to deal with the current collaborative 
environment and ethos (or collaborative political correctness if I want to be
cruel)? This may appear to be an odd question as most QSs will say there
is always a need for cost and contractual advice on all construction projects.
This may be true but if the project has been procured on an alternative 
format (say cost re-imbursement or target cost) or there is a non 
adversarial environment at site level then I can assure you that the cost 
advice you provide will be inappropriate and there will not be many 
contractual letters to write.

You may say ‘move me to where my services are required’ but is this 
really the right response? Not only is this negative and adversarial (poor 
career moves in today’s positive vibe society) but do you really want to
spend your professional life involved in contractual trench warfare? Also in
the current recession, there may be no other sites to go to!

Finally you could argue that the current interest in collaboration is just 

another fad and it will be gone in a few years replaced by the next flavour
of the month. I think there is some truth in this argument and the current 
recession in the West will test both the faith in these new systems and
whether they work in practice. If these collaboration initiatives can make it
through this recession, then they are probably here for the foreseeable
future.

The Collaborative Project & the QS
So what is the QS’s role in this collaborative environment? Well I think a
QS’s financial skills are still central although I would suggest these are
going to be more focussed on achieving efficiency and value for money
rather than the more defensive cost control, cost recovery and claim 
centred skill set we have been using for the last 20-30 years. I believe QSs
on both the consultant and contractor sides are going to have to 
demonstrate a more pro-active approach to getting projects in on time and
budget. 

For a start this is what our clients want and I think we often forget, 
particularly on the post contract side, that construction is only an 
intermediate stage to the delivery of products for clients. Failure to deliver
on time and budget is bad for business while consistently delivering what
clients wants can result in riches as demonstrated by Steve Jobs and
Apple. I appreciate that Apple has not always been a success but their 
current achievements are worth thinking about. Winning a bitterly fought
claim is never good for business or your career unless you are in the legal
industry.  

Another reason for getting projects in on time and budget is that we are
supposed to be professionals and if we say we are going to do 
something then we should do it. Quite often QSs are the construction 
industry’s professional excuse makers for why a project is late or costs
more. I don’t believe this was ever our intended role but it has become the
role for many claims QSs. 

And finally, it could be argued that the age of waste is over. There are 7 
billion people on this planet with another 2 billion to come by 2050. This
may mean plenty of construction but funds will be stretched. Moreover, we
won’t be building on green field sites anymore but in crowded, busy urban
environments. 

In this situation, we are no longer independent (despite what the contract
might say about our rights) but interdependent (try getting contractual with
the local utility provider on your fast track project and see what 
happens). In this environment, we have to collaborate or nothing will get
done. 

It is this last argument that makes me think that collaborative 
procurement and contracts is here to stay and will have an indelible 
impact on the 21 Century construction industry. To build our modern, 
complex, building services and IT intensive projects (whether it is a house,
a 100 storey building or a new airport terminal) in the times scales expected
by our clients and in our modern, complex and cash strapped times, how
else can we build?

Efficiency and Value for Money Skill Sets
If I asked a typical QS if they had efficiency and value for money skills, I
think many would draw a blank or would say it is not there responsibility
(design efficiency rests with the designer and post contract operational 
efficiency rests with the project manager and the site engineers). This is
lazy thinking and undermines the sophisticated knowledge and skills that
QSs have built up over the 150 years of the modern profession.

If you follow the construction time line from inception to completion/final
account, the QS has a variety of roles which will enhance construction 
efficiency and generate value for money. This input will increase the
prospect of projects coming in on time and budget and will delight our
clients. This will in turn be good for business and good for our careers.

For the last 20-30 years, many QS have made mileage by getting 
contractual and adopting legal methods and techniques, fighting rear guard
actions on the behalf of badly run projects and defending poor practice. I
cannot see the future but I suspect that time may be over. 

In my next article, I will look in more detail at some of the QS skills that
may be needed for working on collaborative contracts.

Keith Keown
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1. Insolvency usually comprises one of the following:

1.1 the presentation of a winding up partition
1.2 appointment of an administrator or administrative 

receiver
1.2 entering into a creditor’s or company voluntary 

arrangement
1.3 entering liquidation

2. Most standard contracts, such as JCT 2011, include a 
provision which allows the employer to terminate the 
contractor’s employment in the event of insolvency. The
JCT 2011 contract merely requires the employer to serve
on the contractor a written notice of termination.

3. It is essential for the employer to arrange to secure the 
site and protect the works, goods and unfixed materials 
as one of the first measures to be taken.

4. JCT 2011 makes it clear that there is no obligation to pay
any further monies to the contractor, whether it is the 
release of retention, or for work carried out. This includes
money already certified but not paid. This situation 
continues until completion of the work and all accounts 
and costs of completing the work are available. It is 
unlikely on most projects, when all this is taken into 
account, that the contactor will be entitled to any further
payment. In all probability the cost of completion will far 
exceed any money otherwise due to the contractor. 

5. The JCT contract provides for the employer to engage 
others to complete the work. It may also use the tools and
plant left on the site by the insolvent contractor. This of 
course is subject to third parties who may own the tools
and plant, giving approval. Such approval is unlikely to be
forthcoming unless payment can be arranged.

6. The contract provides for the assignment of any contracts
for the supply of goods or subcontracted work. Again this
would require the agreement of any supplier or 
subcontractor involved. Often employers find themselves
wishing to use subcontractors employed by the insolvent
contractor to finish off work, but are held to ransom due to
the subcontractors concerned being left out of pocket by
the contractor’s insolvency. Subcontractors have no 
obligation to finish off their work at the behest of the 
employer, where the main contractor has become 
insolvent.

7. Quantity Surveyors employed by the employer are 
inevitably involved in preparing the final account. A final
account needs to be prepared which will comprise money
paid to the insolvent contractor, plus money paid for work
undertaken by the contractor appointed to finish off the
work. To this should be added any costs incurred by the
employer due to the insolvency, such as the cost of 
securing the site and additional fees paid to the Quantity
Surveyor. 

8. The Quantity Surveyor should also prepare a theoretical
Final Account for the work, based upon the assumption
that the insolvent contractor had finished the work. This
would comprise the contract sum, adjusted in respect of
the value of variations to the work undertaken before the
insolvency occurred. A further adjustment should be

made to take account of variations carried out by the 
contractor appointed to complete the work, using the 
contract rates included in the insolvent contractors 
contract. This would produce a sum which would 
represent what the Final Account for the work would 
have been if the contractor had not become insolvent. 

9. When these two figures are compared it will give either
an additional cost of completing the work, which is the
more likely, or a saving in total cost. A saving in cost is
only likely to apply if the insolvent contractor was 
severely underpaid, or the contractor appointed to finish
off, undertook the work at rates which were significantly 
less than the insolvent contractor. 

10. If in the end result it can be demonstrated, by a rough 
calculation, that the cost of the project, as carried out, 
was greater than it would have been had there been no
insolvency, then the exercise would probably not be 
worth undertaking, as the balance would form a claim
against the receiver or administrator. This being the case
there would be little expectation of money being 
forthcoming from the receiver or administrator. However
if there is a performance bond in place, which covers 
insolvency, then it will be necessary to undertake the 
exercise if a claim is to be made against the bondsman,
for the additional cost of completing the project.

11. In the unlikely event of there being a saving in having 
the work finished off by another contractor, the amount 
of the saving should be paid to the receiver or 
administrator. Should there appear to be a likelihood of 
a saving in cost, the Employer is unlikely to instruct the
Quantity Surveyor to produce a Final Account. This 
would be left to the receiver or administrator to organise.
In most cases nothing would happen as receivers or 
administrators are usually unwilling to pay out fees to
have a final account prepared, unless they are virtually
100% sure that as a result, money will be coming their
way. 

Tom Lawton

What Happens When The 
Contractor Goes Bust?

With construction activity at very low ebb, the insolvency of many famous and not so famous
names in the construction industry is occurring on too many occasions. When this happens
on a part completed project, what steps should the employer take to protect its position?
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These changes demand ever-evolving knowledge, skills and 
understanding and an increasing demonstration of commitment
to continuing professional development.

It is no good simply being technically competent these days. This
is the minimum standard you need to survive , but not thrive. 
Surveyors, architect and construction companies who want to 
succeed in the current environment need to be capable of so
much more.

These days a client will assume that everyone applying for a 
contract will be technically competent. Professionals within the 
industry are in the habit of staying up to date with regulations and
technical knowledge; but what makes you different from your 
competitors? What will make you stand out?

Increasingly, it is the ‘soft’ skills that make a difference. For 
example:

• The level of customer that is demonstrated, not just by
the professionals on site, but by everyone that 
touches the client. 

• How easy it is to do business with you in terms of how
efficient your systems are.

• The sense of confidence you give them by the clarity 
of your internal communication.

• The way people are managed.
• Your reputation as a partner.
• How well problems are handled when they occur.

and so on.

Unlike mandatory training, there’s no penalty for not undertaking
CPD in these areas, but there are real commercial benefits.  So
the question is, how do you incorporate developing these skills in
yourself AND your staff without disrupting your business?

The answer (of course) is flexible CPD. Here are a few ideas that
will allow you and your staff to develop whilst 
taking minimum time and money out of your 
business.

1. Use self-directed learning. Whether it is 
e-learning, traditional 'paper-based' 
distance learning, learning apps, or 
task-based activities, giving individuals the
resources,permission and time to take
control of their own learning can produce
excellent results with moderate up-front 
investment and almost zero on-going
costs.

2. Make better use of coaching and 
mentoring. Coaching and mentoring can
improve performance a tiny bit every
day, and it provides a great opportunity for
‘just-in-time’ learning. Partner up with a 
fellow professional to develop each other,
and coach your own staff to broaden their
skills.

3. Use bite-sized learning sessions to develop your staff.
‘Power Hour’ training sessions allow individuals to get the
training they need, whilst limiting the impact on every day
operations (no-one minds if you attend a 60-minute 
meeting, right?). They don’t need specialist trainers to run
them, so it can also act as development for your 
managers. You can buy quality training materials on 
topics such as customer service, assertiveness and 
handling difficult people for a very small fee at 
www.power-hour.co.uk , and run the sessions yourself.

4. Encourage social learning. New platforms such as Twitter,
Facebook, LinkedIn and industry specific websites such 
as www.theqsi.co.uk offer excellent learning opportunities
through tips, discussion groups and links. Be clear about
what people can and cannot use these platforms for, but
don't simply switch off the raft of learning that is available
for fear of misuse. If you choose this method, ask people 
to share what they have learned with the rest of the team.

5. Use projects and secondments. People learn by doing, 
and if a development need can be addressed alongside a
business requirement, then everyone wins. Using 
coaches or more experienced people to guide the
process maximises benefits to individuals and minimises
risk to the business.

The Changing Shape of CPD in an Ever-Changing World
The world in which all professionals operate is changing. The current economic conditions
mean that competition has never been more intense. You are having to work harder for
fewer contracts. Clients are becoming more knowledgeable and more demanding. 
Technology continues to change the way we work, and with an ever-increasing pace.



BATTLING IT OUT
The pursuer, Specialist Insulation, SI, sought to enforce an
adjudication award against the defenders, Pro-Duct (Fife),
PDF, which PDF resisted arguing that the parties' contract
did not provide for adjudication so that the adjudicator
lacked jurisdiction. SI's quotation had been subject to its
"standard terms and conditions of trading", which contained
an arbitration clause. PDF's purchase order also included
its "Material Supply only Sub-contract Agreement". This
specified that SI was to undertake works on a "labour-only"
basis. This document was executed by PDF by the 
signature of its MD, Mr. Brian Dempster, but was not 
executed by SI. Clause 16 of this contained an adjudication
clause.  

PDF argued that the adjudication clause was not a term of
the subcontract because the document headed "Material
Supply Only Sub-contract Agreement", which purported to
incorporate the conditions, including the adjudication
clause, had not been addressed to SI, but rather to an 
entity called Spirolite Insulation Limited. More importantly,
PDF pointed out that SI had not signed the document. SI's
quotation stated that it was subject to its own terms and
conditions which excluded any conditions put forward by
PDF unless agreed in writing. In addition, SI's terms and
conditions were to take precedence if there were any 
inconsistency in the terms which PDF attempted to 
incorporate into the subcontract.  There was an 
inconsistency because clause 20(v) of SI's standard terms,
the  arbitration clause. 

SI took the adjudicator's line of reasoning when he found
that he had jurisdiction. He had concluded that clause 16 of
PDF's terms and conditions permitted either party to refer a
dispute under the contract to adjudication at any time and
that it was to be conducted in accordance with the Scheme.
This clause had been put forward in the full knowledge that
the works were of a "supply only" nature and, as this was a
contractual adjudication clause, there could be no reliance
upon the provisions of the Act by which "supply only" 
contracts are not considered to be a 'construction contract.'
The adjudicator derived his jurisdiction from the express
terms of clause 16 of the Conditions. SI said that the 
normal rule of the battle of the forms should apply so that
the adjudicator had jurisdiction.

The purported reference to adjudication was inconsistent
with SI's standard terms, and it had chosen not to execute
PDF's document. The goods were, therefore, supplied on
the basis of its own standard terms and conditions which
incorporated an arbitration clause. PDF had remained silent
about SI's refusal to sign and return its terms and conditions
so that PDF must be taken as having accepted the goods
on the same basis. The judge agreed with Dyson, L. J. in
Tekdata Interconnections Limited v Amphenol Limited

[2009] EWCA Civ 1209, that it was not possible to lay down
a general rule that will apply in all cases where there is a
battle of the forms. It always depends on an assessment of
what the parties must objectively be taken to have intended.
The initial quotation was an offer to contract on certain
terms, which could only be superseded by SI's written 
consent. Assuming that the documents accompanying,
though not referred to in the purchase order were to be 
regarded as potentially contractual documentation, they
amounted to a counter-offer, which, amongst other things,
set out a specific mechanism for their written acceptance.
The goods were then forwarded without return of an 
executed agreement that PDF's terms should apply. This
conduct was referable to the terms of the original quotation.
At that stage PDF remained free to reject the goods, but they
were accepted without demur, thereby completing the
agreement.

SI had been entitled to assume that a document aimed at a
construction contract, in respect of which an adjudication
clause would be normal and apposite, would not apply to
the parties' contract for the sale and supply of goods unless
executed and returned to PDF. It might have been different
if PDF's documents expressly allowed for their acceptance
simply by SI supplying the goods.

Specialist Insulation Ltd. v Pro-Duct Fife Ltd. 
(2012) CSOH 79

Ann Glacki
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The bill of quantities shows the following:

There were two opinions as to how the variation should be 
evaluated. In the first example, the actual quantity shown on the
drawings is evaluated using the contract rate for the item as 
follows.

The contractor could be expected to object to the omission of an
amount greater than he has allowed against this item in the bill of
quantities.

In the second example, the evaluation is based on the contract
price for the Type C windows as follows:

There is thus a difference of $3,000 in the evaluation of the 
omission shown in the above two examples. The contractor is
deemed to have included for 12 no Type C windows in the contract
price so, using this example, it seems equitable to evaluate the
omission of all the windows by using the contract price rather than
the rate i.e. an omission of $6,000. Let us however apply this 
principle to another situation in which a variation adds 3 no Type
C windows. Using the rates as a basis of evaluation, this would 
result in the following:

The rates are however, included against an inaccurately 
measured bill of quantities, so is the application of the rate here
correct? Lets consider the following:

Although the bill of quantities includes 8 no windows, the 
contractor is deemed to have included for the 12 no shown on the
contract drawings at a total price of $6,000. Consequently, the rate
could be calculated as follows:

$6,000     =    $500/no
12 no

Claims Class Case Studies - Author’s Opinion
The first thing that I must say here is that this is one of those situations in which the contract provides no specific guidance, so it is 
necessary to apply the rules of common sense to produce an equitable solution. Of course, under such situations, each party may be 
expected to fight in the corner that produces the most advantageous outcome, but the following is my opinion of fair, reasonable and 
equitable solution to both parties in accordance with the contract. 

Item Qty Unit Rate $ Price $Description

A 8 No 750.00 6,000.00Type C Windows 
as specified

Item Qty Unit Rate $ Price $Description

A 12 No 750.00 9,000.00OMIT: Type C Windows 
as specified

Item Qty Unit Rate $ Price $Description

A Item 6,000.00OMIT: Type C Windows 
as specified

Item Qty Unit Rate $ Price $Description

A 3 No 750.00 2,250.00ADD: Type C Windows 
as specified

Therefore the addition would be:

In this example, if the rate were used as the basis of evaluation,
the employer would be paying an additional $750 for the 3 no 
additional windows than he would be if the price were used and it
is likely that he would object to this

The fact that the bill of quantities is inaccurately measured, means
that either the rates or the prices shown therein against 
inaccurately measured items of work are also rendered 
inaccurate. The contract provides that the rates or prices shall be
used as a basis of evaluation, unfortunately it does not say which
should take precedence in the case of conflict. Thus, it is left to the
engineer to determine whether, in the case of an inaccurately
measured bill of quantities, the rate or the price should be used.

In my opinion, the equitable solution in such a situation would be
to take the total price for the item and calculate the rate by 
dividing it by the accurate quantity shown on the drawings. In the
case of the omission of all the windows, this may be shown as 
follows;

In the particular situation on which this case study is based, the
cost consultant was originally of the opinion that the rates should
be used against the accurately measured quantities and he was
heading or a collision course with the contractor in the case of the
windows.  I managed to convince him that, whilst the employer
would gain in the case of omissions, the adoption of his method
would result in the employer paying more in the case of additions
against under-measured bill of quantity items and also more in the
case of omissions against under-measured bill of quantity items.
The important and practical thing here is that one cannot ‘cherry
pick’ the method of evaluation according to which party stands to
gain or lose, but to establish an equitable means of evaluation and
then stick to it.

Andy Hewitt
email: andy.hewitt@hewittconsultancy.com

Item Qty Unit Rate $ Price $Description

A 3 No 500.00 1,500.00ADD: Type C Windows 
as specified

Item Qty Unit Rate $ Price $Description

A 12 No 500.00 6,000.00OMIT: Type C Windows 
as specified


