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• Comparisons between PFI/PPP and LABV
• Added Value
• Socio economic regeneration
Speaker: Steve Newcombe

Session 6 - Staying Afloat Financially
• Fully detailed applications for payment
• Front loading stage payments
• Maximising value of variations
• Early warning of delay and disruption claims
• Suspension of work – is it effective?
Speaker: Roger Knowles

Session 7 - Contractor’s Insolvency
• Entering administration
• Securing the site
• Retention of title on site materials
• Payment obligations
• Additional cost to complete and other problems
Speaker: Malcolm Roberts

Networking Opportunity and Prize Draw

University of Wolverhampton 7th November 2012

POST PARTNERING Is it Back to Lowest Price & Claims?

Session 1 - Cost Reduction on Government Projects
• Government’s plans to reduce construction costs by 

20% before 2015
• Price Benchmarking and Cost Targeting
• Incentivised programme
• Integrated supply side
• Use of  Standard Forms with few amendments
• Employing “trained civil servants” to lead the 

construction team. Speaker: Tony Clarke

Session 2 - Building Information Modelling (BIM)
• What is it?
• Who will be inputting into the design?
• Who will be able to afford the set up costs?
• Will it result in significant overall cost savings?
• Who will take the blame if things go wrong?
Speakers: Dr David Heason/ Martin Huggins

Session 3 - Government’s Green Deal
• What is it?
• How much work will it provide for the construction 

industry?
• What will be the cost?
• What is the pay-back period?
• How will it affect energy prices?
Speaker: Andrew Williams

Session 4 – Public Sector Procurement – Is it 
Delivering What We Need?
• Lowest price or most economically advantageous?
• Scoring to avoid subjectivity - can it be done?
• Who are the winners and losers?
• Frameworks or Contracts?
• Is collaborative procurement delivering better value for

money?
• Is it in danger of becoming a lawyer’s bonanza?
Speaker: Nigel Barr

Session 5 – Is PFI/PPP Finished or Will LABV Save its
Bacon?
• Models
• Pros and cons

Keynote Address

ENQUIRIES:
Email:  admin@theqsi.co.uk   Tel:  01606 786698  
Website:  www.theqsi.co.uk/seminars.asp

PROGRAMME
Morning Session Afternoon Session
8.30 am Registration and Coffee 1.30 pm  Session Four
9.00 am President’s Welcome 2.05 pm  Session Five
9.05 am Keynote Address 2.45 pm  Tea / Coffee Break
9.35 am Session One 3.05 pm  Session Six
10.15 am Session Two 3.45 pm  Session Seven
11.00 am Tea / Coffee Break 4.25 pm  Questions & Discussion
11.20 am  Session Three 4.45 pm  Networking Session
12.10 pm  Questions and Discussion 5.30 pm  Close
12.30 pm  Networking Lunch
CPD: 7 Hours

CONFERENCE FEE: 
QSi/APM/CIOB/SCQS Members: £140 plus VAT (total £168.00) 
Non members: £170 plus VAT (total £204.00)

Don’t miss out on our early bird discount: Book before 1 August 
to receive a £10 discount on your registration fee:
QSi/APM/CIOB/SCQS Members: £130 plus VAT (total £156.00) 
Non members: £160 plus VAT (total £192.00)

Event Sponsored by:
Thomas Vale Construction
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Whilst a letter of intent may be a convenient method of
getting a project started before all details of the proposed
conditions of contract are agreed, there are serious risks,
particularly for Employers and their advisers, if the project
is permitted to progress to completion in the absence of a
signed contract.  This was highlighted in the recent case
of Ampleforth Abbey Trust v. Turner & Townsend Project
Management Limited [2012] EWHC 2137 (TCC).  Matters
in that case came to a head when the Employer 
discovered it had no entitlement to delay damages, 
because there was no signed contract in place to impose
a definite completion date upon the Contractor.  However,
the court held the Project Manager liable for the lack of a
signed contract, and ordered the Project Manager to pay
the Employer the delay damages it would have recovered
had there been a signed contract prior to completion.
Other Employers may not be so fortunate.

No entitlement to delay damages is but one of the 
disadvantages for Employers of conducting projects under
letters of intent.  Another is lack of certainty as to price, as
a Contractor under a letter of intent is entitled to 
reasonable payment for the work completed, which in
these days of below cost tendering, may not be the same
as the price originally tendered.

Yet another disadvantage for Employers concerns third
party damage to the Works during construction.  Under
contract the Contractor is invariably liable to rectify third
party damage free of charge until the completed project is
handed over to the Employer.  Thus, for instance, if lead
is stolen from a completed roof before handover of a 
building, under contract the Contractor will usually be 
liable to replace the stolen lead without extra payment.

Under a letter of intent
however, a UK Employer
carries the risk of such a
theft, as the stolen lead
became his property as
soon as it was incorpo-
rated into his building.
Thus a Contractor in such
a situation will be entitled
to be paid a second time
for the stolen lead, if he is
instructed to replace it.
The only slight advantage
of letters of intent for 
Employers is that, in the
absence of a contract, the UK Contractor cannot avail of
28-day statutory adjudication, if a dispute arises.  
However, there are still the courts.

Dr Derek Ross

Please Note: The foregoing article has been prepared
by Dr Derek Ross for the general interest and benefit of
readers.  It is not intended to be a definitive analysis of
the law or of other matters discussed.  Neither does it
create a client relationship between the recipient and Dr
Ross.  Thus no liability is accepted in respect of any 
reliance placed on any statements made in the 
foregoing article.  Proper advice ought always to be
taken before deciding to take, or not to take, action in
respect of a specific issue.

© 2012 Dr Derek Ross & Layng Ross Construction
Disputes Resolution.

by Dr Derek Ross

Risks of Letters of Intent

Claims Class Case Studies
In Claims Class Case Studies, we present a case study
of a real situation for the reader to study and decide on
the correct contractual outcome. The author’s opinion of
the solution is presented elsewhere in the magazine.

The following describes the situation for this edition’s
case study.

The Contract (in this case FIDIC 1999 for Building and
Engineering Works Designed by the Employer), as
amended by the Particular Conditions, is a fixed price
lump sum to provide the works described on the 
drawings and in the specification. Sub-Clause 13.8 
(Adjustments for Changes in Costs) provides that there
will be no adjustments to the Contract Price for changes

in the cost of labour plant or material and that the 
Contract rates and prices shall remain fixed.
The contract period was 24 months and the majority of
concreting was carried out in the first six months. In month
19 however, the Contractor was issued a 
Variation instruction that caused him to undertake 
substantial additional concreting works during months 20
to 22. At this time, the price of ready-mixed concrete had 
increased by 15% over the average price during months
1 to 6.

Is the Contractor entitled to be paid the additional 15% on
the cost of the concrete for the work included in the 
Variation? Turn to page 14 for the author’s opinion.
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London Zoo’s Listed Building Problem
by Susan Gilbert; photographer, writer and Director of ArchiFACT Ltd.

Modern zoos are definitely not what they were even as recently as
the 1960’s and this is a probably good thing. I remember as a child
being taken to see polar bears living in what looked like a 
concrete pit, where they had to endure baking sun with only a
small, grey pool for their comfort, which seemed a poor substitute
for the Arctic Ocean. 

[Polar bear on the Mappin Terrace, 1972, photo C Susan Gilbert]

This was at London Zoo, on the famous Mappin Terraces, which
may have been architecturally innovative and apparently 
practical, providing a catchment for water to feed the aquarium
below, but it was no place for a polar bear. 

Constructed in 1913 in the newest fashionable materiel, 
reinforced concrete, the Mappin Terraces were jointly designed
by Sir Peter Chalmers Mitchell, secretary of the Zoological 
Society and Scottish architect John James Joass. The terraces
were intended to simulate mountain scenery which it was thought
would be a good backdrop for the display of bears and other 
creatures which could climb the rocks. This illustrates the 
historical attitude; while London Zoo was established in the
1830’s as a collection for scientific study, the animals were on
display to paying visitors by 1847 and though relatively well
treated, their environmental requirements were not understood.
Their primary function was to be an exhibit.

Today we know better, at least with some species, and there are
no polar or any other bears at London Zoo, while its sister zoo at
Whipsnade houses European brown bears in a large woodland
enclosure. The now Grade II listed Mappin Terraces house 
Australian wildlife more suited to the arid, rocky environment. The
only polar bears in the UK today live at the Highland Wildlife Park
in the Cairngorms, where they roam in enclosures of several
acres, with a lake and the climate is much more suitable for such
Arctic species.

Menageries of animals existed in ancient times in Assyria, 
Babylon, China, Egypt, Greece and of course Rome, where 
animals were done to death in their thousands at the Coliseum
and other arenas. Apart from these spectacles, menageries were
private collections and not usually available to the general 
public, but reserved for the entertainment of the family and friends

of their owners. They were often used for bear baiting or
forced to fight each other and were housed in unsuitable,
though sometimes grandiose, cages. When these 
unfortunate animals died, they were replaced by capturing
another from the wild.

The Royal Zoological Society’s London Zoo was founded in
1827 for scientific purposes, but the expense involved in
maintaining and expanding a viable collection meant the 
public needed to be admitted and charged for the privilege.
This followed from the practise at the Tower of London, where
there had been a royal menagerie for six centuries. This had
been open to the wider
populace for half that
time, Queen Elizabeth I
was the first monarch to
allow the public in. 

The first recorded wild
creatures at the Tower of
London were two lions in
1204 and King John 
ordered the adaptation of
the barbican at the West-
ern entrance, renamed
the Lion Tower, to house
the beasts. This was not 
actually inside the palace walls, presumably in 
consideration of the danger, should the lions escape into the
palace which was a royal residence until after the Tudors.
Since then it has served many roles: as the secure home of
the Royal Mint, the crown jewels, the royal menagerie and
most notoriously as the royal prison, though far fewer people
have been executed there than is generally supposed.

The prisoners in the Tower were people of status and were
housed in comfortable circumstances; the animals were less
well treated. The menagerie housed animals in rows of 
two-tiered cages with arched entrances, enclosed behind
grilles. They were set in two stories, and it appears that the
animals were on display in the upper cages during the day
and were moved to the lower ones at night. During the 18th
century, the price of admission was three half-pence or the
supply of a cat or dog for feeding to the beasts. By the 
Victorian era the menagerie was overcrowded, with sixty
species of animal housed in the medieval cages. There were
constant escapes and after several people were attacked the
Duke of Wellington ordered the menagerie to be closed to the
public.

Many of the Tower’s animals, including lions, tigers, hyenas
and bears were transferred in 1831 to the newly-opened
Royal Zoological Society’s Zoo, in Regent's Park. Only the
ravens remained, though one of the first buildings designed
for the new London Zoo was Decimus Burton’s 1829 Ravens’
Cage, an elegant gazebo type enclosure if undersized for its
purpose. The Raven’s cage is now one of the Zoo’s Grade II
listed structures.

Tower of London showing Western 
Gate - site of Lion Tower
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Displaying birds in zoos has always been problematic. The
hunched form of an Andean Condor on a tall tree-stump was 
always a sorry sight, in a cage where it could open its twelve foot
wingspan, but actual flight was quite impossible for such a large
bird. The Snowdon Aviary, opened in 1960, shows a more 
modern and environmentally aware approach to the housing and
display of birds, though there are no condors.

The Raven’s Cage, London Zoo photo C1930’s

Snowdon Aviary with GPO Tower behind, 1972

London Zoo contains ten listed structures, the most famous being
the Berthold Lubetkin/ Tecton Practice designed penguin pool.
The elegant modernist design earned it a Grade I status, one of
only two at the zoo. This status must have angered the 
Zoological Society, as while Lubetkin’s graceful design displayed
the penguins to wonderful effect and gave them great 
opportunities for swimming, it proved too shallow for the birds to
dive and fell short in other ways, causing their health to suffer. A 

new penguin beach is now open, where they can nest and burrow
and the Lubetkin pool has been relegated to a water feature.

Other listed buildings have presented problems for the 
Zoological Society. Lubetkin’s other modernist marvel, the Round
House also carries Grade I listing. It was designed to house 
gorillas, but was recognised as too small and today is occupied by
less demanding ring-tailed-lemurs. The gorillas now live in 
recently built Gorilla Kingdom which has been created from the
unlisted Sobell primate house. The elephant and rhino pavilion
designed in 1960 by Hugh Casson lies empty apart from the 
occasional visiting camel, though when constructed it was 
intended to pay close regard to what were understood to be the
best interests of the building's intended occupants. Nonetheless it
has been listed as a Brutalist masterpiece. 

However not every listed building in the Zoo has proved a failure
by modern standards. Decimus Burton, creator of the Ravens'
Cage, was the zoo's official architect from 1826 to 1841 and he
designed many of the zoo's earliest structures, including the clock
tower, which though now considered too small to house llamas
(its original occupants) provides a nesting site for many house
sparrows in the roof above the first aid post. 

Burton's East Tunnel is still in use, providing a vital link between
the two halves of the zoo on either side of the road.  The 
handsome Italianate giraffe house was also designed by Burton,
in 1836 and is still in use as practical housing for these elegant
mammals.

Lubetkin/Tecton  penguin pool, photo C1936

ROGER KNOWLES
Independent Consultant

•  Procurement  •  Dispute Resolution  •  Training
Knowledge and Experience Second to None

Contact
Roger Knowles
Bracken House, Moss Lane, Mere 
Cheshire WA16 OTA
Email: roger@rogerknowles.com
Tel: 07712 134999

Administration
Suzanne Cash, 61 School Lane, Hartford
Northwich CW8 1NY
Email: suzanne@hartevents.co.uk
Tel: 01606 786698
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In an adjudication decision dated 28 June 2012, Mr. L.C.H. Bunton
decided that Ramboll should repay Pihl £326,825.74 within 7 days,
having found that this was the amount which had been overpaid
on a construction contract. Ramboll alleged that the decision was 
invalid and should be set aside because the adjudicator had failed
to explain the legal basis upon which the obligation to repay arose
and had failed to explain how the sum had been calculated. 
Ramboll said that any sum due could only be quantified by 
reference to the ultimate overall costs of the contract, which could
not, as yet,  be ascertained.

Ramboll provided various engineering design services to Pihl.
Ramboll’s proposal provided that its percentage fee was to be 
calculated on the basis of 2.5% of a project cost of £20.8 million. A
percentage fee was to be paid at various stages of the contract  so
that by stage 5 of the contract, 70% of the fee should have been
paid, £364,000. Despite this Ramboll issued invoices on a monthly
basis. 

There were further payment disputes between the parties which 
resulted in a second adjudication which resulted in a further 
adjudication before Mr. Ross, referred to as Ross 2. As part of the
adjudication, Ramboll asked Mr. Ross to ascertain the current 
outturn project construction cost, and to award the sum of
£39,030.01 said to be due under an outstanding invoice. Mr. Ross
decided that Ramboll was not entitled to monthly payments, but
stage payments.  The project cost had increased from £20.8m to
£21.6m so that Ramboll’s  fee had also increased. Mr. Ross 
rejected Ramboll’s argument that he should ascertain their 
entitlement by reference to the monthly invoices. They tried to rely
upon clause 9 of their standard terms, but he decided that this had
been superseded by the specific agreement as to staged payments
at page 3 of the fee proposal.  He found that he was unable to 
ascertain the "current outturn project construction cost at this
juncture"; however, it was clear that Ramboll’s fees were based

on an outturn project construction cost of £20.8 million which had 
increased to £21.6m by agreement. Stage 5 had been reached by
the date of the adjudicator’s decision so that the adjudicator found
that Ramboll was not entitled to the Stage 6 payment of £39,000. 

Following this, Pihl looked at what it had paid Ramboll and came to
the conclusion that it had overpaid by over £650,000, which was
well over the Stage 5 figure. This overpayment was the subject of
the adjudication before Mr. Bunton. Pihl argued that, following the
decision in the Ross 2 adjudication, nothing was due in respect of
any services after Stage 5  until Stage 6 was reached. Having 
reviewed the payments made, Ramboll calculated that the fees due
at Stage 5 were £378,366, when in fact it had paid over £650,000.
This overpayment had been caused by Ramboll issuing invoices
contrary to the agreed schedule of payments. 

Ramboll sought to rely upon waiver, arguing that the overpayments
had been voluntary, and also that the payments had been made to
help with cash flow. Ramboll said that Pihl had been aware at all
times of the relevant facts and the law. Since Pihl had refused to re-
lease sufficient information to allow the outturn project 
construction costs to be calculated, it had no right to seek 
repayment of the alleged overpayment.  As Mr. Ross had declined
to calculate the ultimate outturn project costs because he was 
unable to do so, Pihl could not ask the same question of a second
adjudicator. Pihl’s response was that they were not asking the
same question, but that the adjudication was only concerned with
the consequences of the Ross 2 adjudication. It said it had had to
make the overpayment because it had failed to issue a valid with-
holding notice. This had been due to an employee’s administrative
error. Mr. Bunton ordered Ramboll to repay £272,354.78. 
Ramboll submitted that an adjudicator’s award can be challenged
on the grounds of inadequate reasoning. He had not explained why
some of Ramboll’s arguments had been rejected, what was the
basis of the obligation to make repayments and why, if there were

an obligation to repay, the repayment had been quantified as it had
since the quantification of an overpayment depended upon the 
ultimate outturn construction cost which, at present, cannot be 
ascertained. 

The court rejected the challenge to Mr. Bunton’s decision as being
without merit. An adjudicator’s award could not be expected to have
the same quality of reasoning as that of a judge, and should not be
subject overly analytical or critical scrutiny if it were 
challenged. In Diamond v PJW Enterprises Ltd., 2004 SC 430, the
court had approached the issue by asking whether the 
adjudicator’s reasons were “sufficient to show that the adjudicator
has dealt with the issues remitted to him and to show what his 
conclusions are on each". It was important to follow the guidance
in this decision and not adopt a strict approach to the reasons given
for an adjudicator's decision. It was not open to the unsuccessful
party to refuse to comply with an adjudicator's award on the basis
that it was wrong in fact or law.  The court should not ask whether
an adjudicator’s reasoning had been correct because this would
defeat the object of making adjudication a speedy and binding, at
least provisionally, means of resolving disputes.

It was clear that Mr. Bunton had found the source of the obligation
to repay in the overpayment itself. He had not bee required to 
undertake an analysis of the legal obligation to make the 
repayment.  Ramboll’s complaint that Mr. Bunton had failed to 
explain the legal source of the obligation to repay was no more than
a thinly veiled attempt to open up the substance of the decision.
Read in the context of the dispute and the parties’ submissions,
Mr. Bunton’s reasoning was not open to challenge.

Mr. Bunton had calculated the amount of the overpayment in line
with the decision in Ross 2and with Pihl’s case. There was no doubt
or uncertainty about his decision on the basis upon which he had
made his calculation. The agreed fee proposal and Ross 2 
provided a clear basis for calculating the correct fee at each stage
of the contract. Pihl’s application to enforce the award was allowed.

Ann Glacki B.A.
Editor, BLISS, the Building Law Information Subscriber Service
Weekly International Construction Law Bulletin 01565 777234
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Introduction 
In the early 1990’s it was widely reported that UK construction costs
were about 30% higher than in the USA and Japan, and that the 
industry output compared unfavourably with most other large 
industries at home. Construction was clearly underperforming on
all fronts and major reforms were necessary. These came in the
form of the Latham and Egan Reports of 1994-1997, and from then
until more or less the present day, the industry and its major Clients
have tried very hard to comply with those reforms.
In that time according to the Office for National Statistics the 
average output of construction workers has gone from £35,600 per
operative to £78,100. Adjusting for inflation, this represents an 
increase in output of some 35%. Most other key performance
indicators show similar upward trends. Cleary, whilst there is still

room for improvement, previous Governments, UK construction
and its major Clients have taken effective action to improve the 
industry so there was a sense of surprise and unease when in May
2011 the Cabinet Office published the Government Construction
Strategy (GCS). 
It runs to 14 pages of strategy in two main chapters and a 25 page
action plan. A further 2 pages describe the newly appointed 
‘Government Construction Board’ and the final 5 pages set out the
Funded Construction Pipeline for public sector projects 2011 to
2014. The headline claim is that the GCS will lead to a 20%
reduction in construction costs by 2014 and that it will also 
‘improve public sector construction and contribute to both growth
and efficiency savings’ under 8 main headings, namely;

1. Improving the visibility and certainty of the public sector 
forward construction programme

2. Setting clear criteria for value for money in public sector
construction procurement

3. Ensuring appropriate early challenge around governance
and client skills

4. Efficiency and elimination of waste
5. Building Information Modelling
6. Align design, construction and operational asset 

management using output specifications
7. Improving the procurement process to eliminate waste
8. Develop alternative procurement methods to lump sum 

fixed price contracting.
In May 2012 at the Government Construction Summit the GCS was
reviewed and Frances Maude MP stated ‘I am proud of the
progress made against that strategy in the past year…most 
importantly, expect that things will never be the same again.
Whether it is procurement, Building Information Management,
benchmarking or soft landings we have embarked on a 
fundamental change.UK public sector construction is set to 
become a world leader….’ 
The public sector consistently provides about 40% industry
turnover (currently about £110 billion) or some £45 billion, so a 20%
reduction in cost by 2014 could mean, for example, the same 
output in terms of completed projects for an expenditure of £36 
billion, based on the contents of the Government Construction
Strategy, although it has to be said the document does not actually
stipulate that, or any other figure. 
This article examines the main provisions of the Strategy and 
questions whether or not it is likely or even possible for the 
Strategy to deliver its main aims.

Government Construction Board
Industry Boards are normally established when Governments 
believe that the industry itself is of insufficient importance to 

justify the appointment of a Minister at Cabinet level to handle its
affairs. Vince Cable is the Minister of State for Business and 
Enterprise (Cabinet Minister) and he has overall responsibility for
construction. For 2 years Mark Prisk was a Junior Minister, not in
the Cabinet, reporting to him. He had the title ‘Minister of State
for Business and Industry’ until the reshuffle of August 2012,
where he also held 11 portfolios, of which construction was just
one. If there was a ‘Construction Minister’ it would have been him.
The Construction Board reported to him. He is now the Housing
Minister under Eric Pickles; at the time of writing his old portfolio
has not been filled by anyone else and there does not appear to
be anybody in Government with specific responsibility for 
Construction. Frances Maude MP is in the Cabinet Office and he
seems to have overall responsibility for deciding the GCS. Against
that background, readers may wish to draw their own conclusions
about how much importance the present government attaches to
the Construction industry. 

1.0 2 year rolling pipeline
Improving the visibility and forward certainty of the public
sector is to be achieved by the publication of a 2 year
Rolling Pipeline of projects with allocated funding. The 
anticipated benefit is that interested Suppliers will, in the
light of this knowledge, gear themselves up to bid for and
win this work in more competitive ways than they do now.  
Time and again studies have shown (see IUK 
Infrastructure Cost Review) that the real problem here is
not necessarily the certainty of funding, instead it is 
‘annuality’ (spend it by the end of the year or lose it) and
the stop –start nature of the Client side decision making
process. This often means that even projects with 
allocated funding can be cut at short notice, or even 
worse, projects with no funding can suddenly receive it
and be propelled into the procurement process before 
the Client Department is actually ready. The GCS is silent
on what measures if any the Government proposes to 
take to address these issues.

2.0 Value for Money Criteria
Public sector Clients have struggled with this one for 
years. Many cannot think beyond the lowest tender price.
Even fewer manage to get beyond the time honoured 
triangle of time, cost and quality. The GCS introduces one
new idea into the debate about Value for Money, namely
Cost Benchmarking applied not just to construction but
also to lifecycle costs. The idea seems to be the setting 
up of a central government database so that ‘clients
should be aware when they go into the market for 
construction work, what its (lifecycle) price should be.’
Clients are then expected to use this information to 
ascertain that ‘all projects that are built at a cost that falls
at the lower end of the historical range.’ Presumably, any
that fall in the middle or at the higher end of the historical
range are simply not built. 
Clearly there could be some benefit here as it will 
introduce a note of commercial reality into the 
procurement process from the outset. This could mean
that wish-list projects will fail at the first hurdle, whilst a
higher percentage of affordable projects will proceed to 
completion than might otherwise have been the case. 
However, it could result in the ‘dumbing-down’ of design
and workmanship standards to meet a price target, and 

Government Construction Strategy -
Has it gone, or is it just smoke and mirrors
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the GCS is silent on that issue and how it will be dealt with.
Whilst Cost Benchmarking could be a very useful tool for 
public sector Clients- one that arguably should have been
put in place years ago- it is difficult to see how, in its 
present state of development, it amounts to anything 
more than a good idea. For example, the GCS is silent
about who in Government will compile the database, the
sources of data, and also on the precise details of how 
Cost Benchmarking will work in practice. 
The Construction Board has a role in the application of Cost
Benchmarking and the setting and maintenance of 
performance standards, but the language in which the 
role is defined is difficult to understand and sheds little 
light on how the system will work on a project by project
basis, or across a programme of work for a Department.
Crucially the GCS does not set out the terms of reference
for the Board, so for now, we have no clear idea of the 
extent of its powers. 
An obvious question is, what happens when a project or 
programme of work is put before the Board that meets all
of the Clients agreed value for money criteria, has ticked all 
other procurement boxes, but will cost more to design,
build, operate and maintain than suggested by the Cost 
Benchmarking system? This question cannot simply be 
swatted aside as the project will have been subjected by
the Client Department to a rigorous Options Appraisal 
which would have confirmed the need for the project,
investigated alternatives and confirmed that none of them
could meet the need.

3.0 Early Challenge
For major projects early challenge (why is a project 
needed,what project meets the need and what is the cost )
will come from the Treasury  by way of a newly 
established Major Projects Authority using a yet to be 
defined Integrated Assurance and Starting Gate Review
Process.  
This is not new. Early challenge is currently provided by
way of the Gateway Review Process   overseen by the 
Office for Government Commerce. This is well known and
widely understood throughout the public sector Client 
community, and when it is used it by competent people it
seems to be a fit for purpose process that works well. 
It is difficult to see why the present Government wants to
scrap this system and replace it with an as yet untried and
untested process and a new unknown body with no track
record, and which could  configure the entire programme 
and project procurement process in ways that are 
financially motivated and politically driven. Will the mantra
become, can we afford it, rather than, do we need it?
If this is the case, is it in the Construction industry’s 
interests for this to happen? Who is voicing the industry’s 
concerns, and to whom? How are they being dealt with? 
The suspicion remains that this may be a turf war, with the
Treasury seeking greater control over the way other 
Departments spend public money. It is here that the lack 
of Cabinet Ministerial representation will be most keenly 
felt by the Construction industry.
Surely the appropriate strategy would be to retain the 
present Gateway Review system and focus on ensuring
that ALL public sector Clients are properly educated and
trained in its use, and that they use it when undertaking
major projects. 

4.0 Efficiency and elimination of waste
This is perhaps the weakest area of the GCS. It has five 
aspects.

a.The Government wishes to use un-amended standard 
forms of contract. This has been the Holy Grail since

1994 when Latham published his Review, and the 
previous Government spent 17 years trying to impose
it on public sector Clients. It will be instructive to see
how this Government fares.

b. Develop integrated project insurance to support new
procurement models. Latham studied this matter in
depth and in his 1994 report he pointed out that in 
order to substantially reform project insurance to 
produce say, effective single point responsibility for 
design, build, operate, maintain and defects (both
patent and latent) it is necessary to find a way round a
vast body of written and unwritten laws dating back
centuries, and then to rewrite or produce entirely new
sets of standard forms of building contract to ensure
that their provisions run back to back with the new 
laws. At the same time the old legal and contractual 
environment must be maintained for all those who do
not wish to use the new procurement routes and 
project insurance. Latham felt that those difficulties
were insurmountable, and that if they were overcome,
there was no tangible benefit; nothing has changed
since Latham published his findings

c. Use standard prequalification form PAS 91 in all 
Central Government construction procurement. This
has received widespread criticism on the following
grounds.
i. PAS 91 is a one size fits all solution to a problem that 

requires a much more sophisticated approach.
ii. It is applied to all companies regardless of their 

size or what they do.
iii. In practice it favours large companies and excludes

SMEs,even though they may have been 
undertaking work for years and may have a better
track record than their larger competitors. 

iv. It seems to have superseded  Constructionline and
other Central Government selection systems of 
recent years. 

v. Many contractors invested heavily in meeting the 
requirements for Constructionline and want to 
know what has happened to that investment. Was 
it wasted and how does PAS 91 improve on what 
went before?     

d. Undertake pilot projects for Lean Construction. Many
such projects were undertaken from 1998 to around
2004 under the auspices of the Movement for 
Innovation following the publication of the Egan 
Report. The industry invested heavily in them; much
was learned; they received widespread publicity at the
time. Why do we need more now? What happened to
the results of those pilot projects?

e. Speed cash flow through fair payment provisions and
use Project Bank accounts. One can only wonder
where the author of the GCS has been for the past 19
years since Latham. Acting on his fair payment 
provisions and recommendations, every existing major
standard form of contract has been fundamentally
rewritten, and a number of new standard forms have
been published.   The Constrution Act came into force
in 1996 and has been updated in 2011.It outlawed pay
when pay and pay if pay clauses in contracts and 
introduced Adjudication which offers an effective quick
fix to anyone falling foul of the provisions of 
the Act. Its provisions form part of all construction 
contracts evidenced in writing, Provided ,for example,
that a JCT or NEC suite of contracts is used on any 
public sector project un-amended, following the 
published guidance and across the project supply
chain, there is no need for any further fair payment 
provisions, or for concerns about cash flow. 
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Accordingly project bank accounts are rendered surplus to
requirements because the Tier 1 contractor will pay from his
own bank accounts on the agreed date or risk a successful
adjudication.  Against that background, it is difficult to see 
the point of Project bank accounts; do they not send out the
message that Clients are not going to use un-amended 
standard forms, that they do not trust the Tier 1 contractor to
pay his supply chain properly, and do they add an 
unnecessary extra layer of administration and cost? 

5.0 3D BIM
‘….The Cabinet Office will co-ordinate Government’s drive 
to the development of standards enabling all members of
the supply chain to work collaboratively through Building 
Information Modelling….Government will require fully 
collaborative 3D BIM by 2016.’ (See paragraphs 2.29-2.32)
This carefully worded section stops short of stating that all 
members of the supply chain must adopt the Government’s 
version of 3D BIM. Instead it seems to suggest that 
Government Clients will be compelled to adopt some as yet
unknown form of 3D BIM by 2016, whilst carefully avoiding
stipulating any brand names or products, or making any
meaningful statement of what it actually wants the supply
chain to do about 3D BIM.  
It is not difficult to see how major consultancy businesses, 
particularly those specialising in whole-life public sector
Client side services might wish to invest in 3D BIM. The 
same could be said of Tier 1 Contractors with long term 
contracts on certain types of government work. 
In both cases the Government would do well to remember
than no private sector business will invest money unless it
can see an acceptable rate of return on its investment,
backed up by clear and enforceable contractual 
commitments. Businesses,especially quoted ones 
accountable to their shareholders, do not invest merely on 
the promise of future work. 
So far as the rest of the supply chain is concerned, the 
opposite is the case. It is difficult to see why it should 
invest in 3D BIM, and if it does, how and when it will profit
from that investment. Some form of industry standard 
internet based information process using iPad or 
Smartphone technology may be far more appropriate and
effective here.
In its current form this part of the GCS is likely to follow the 
Law of Unintended Consequences. Only a handful of 
Consultants and Tier 1 Contractors (and possibly a few
major specialist services contractors) are likely to invest in
3D BIM. Few if any SME’s will are likely to have the funds
or the expertise to invest. Instead of opening up public 
sector construction to greater competition and a wider
range of suppliers of all types, the opposite could be the
case.  Prices could actually rise.

6.0 Align design, construction and operational asset 
management using output specifications.
A key point here is that the GCS calls for Design and 
Construct contractors to prove the operational 
performance of their buildings over 3-5 years of use. The
GCS is silent on what the Government intends if, for 
example, operational performance does not meet the 
requirements of say, the Output Specification, but it is 
probably not unreasonable to suppose it might take the
form of some form of rectification or indemnification.
Case Study
A trial project took place in 2002 in the estate of a major 
Government Department which had recently been
privatised by way of a PFI contract. Under that contract an
office block was designed and built by the PFI contractor
based on an output specification produced by the Client
Department, and then leased back to the Client. The 

operational performance of the building was carefully 
monitored and found to be falling short of a number of
specified standards including heating and air-conditioning.
Under the PFI contract this could give rise to the 
operation of the Performance Monitoring System leading
to deductions from the Facility Unitary Price. Upon 
detailed investigation it was found that the under-
performance of the system was largely caused by people
opening windows and leaving them open. Needless to 
say the Contractor was able to resist the operation of the
PMS and suffered no deductions from the FUP.
Output Specifications have been used successfully for the
procurement of construction; however their use has been
limited because the Client side lacks the skills to write 
them to the required standard on a large scale, and the
Construction side lacks the skills to respond to them. If 
this recommendation takes root, it is likely to take years to
develop the necessary skills. How many people could 
write an output specification for a new motorway, or a 
hospital, or a school? How many designers, contractors
and subcontractors could respond to such a document?

7.0 Improving Supplier Relationship Management.
On Supplier Relationship Management what the 
Government seems to be saying is that it is going to 
aggregate or ‘bundle’ its contracts with its major suppliers,
so that in simplistic terms, it can see on one screen, how
many contracts it has placed with, say Kier in any given 
period of time. It is then going to enter into an as yet 
un-published Strategic Alignment Agreements (SAA)
with Kier, and its other major suppliers, by which they and
their supply chains will bring ‘their processes into 
compliance with the requirements of Government as a
Client.’ In other words it is going to use its purchasing 
muscle to get what it wants, for example 3D BIM. 
It will be instructive to see how this develops, with 
particular regard to reconciling SAA’s with EU and UK 
procurement law, and retro-fitting them to the tender
processes and contracts that will have preceded them, 
and with the provisions of any Framework Agreements 
that might apply.

8.0 Improving Competitiveness though better use of 
Frameworks and new Procurement Models.
On the use of Frameworks, the GCS tells us the ‘objective
must be to ensure that frameworks do not create a barrier
to entry to the market, particularly for SME’s and at the
local level….’ 

Surely the whole point of a Framework Agreement is to
admit a small number of suitably experienced and 
qualified suppliers to enter into limited competition
within the Framework for the express purpose of 
producing economies of scale for Clients, whilst 
assuring Suppliers of access to continuous work, and
giving them a reason to reduce their costs and
increase their efficiency continuously over time. 
It comes with the territory that in order to keep faith 
with its chosen Framework Consultants and 
Contractors and to retain their trust and continuing 
interest in the Frameworks, Clients MUST excludes all
others from them. If public sector clients attempt to
‘cherry pick’ frameworks in the manner suggested by
the GCS the danger is that Framework Contractors 
will simply walk away from them.  

On the use of new Procurement Models, the GCS puts
forward two propositions which it says have arisen as a 
result of continuing dialogue with the industry. It proposes
to undertake demonstration projects.

The first requires Framework Contractors to compete
for projects within the Frameworks against a 
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challenging cost benchmark.  If they cannot meet the
benchmark then the project may be put out to tender 
to contractors outside the framework, thus providing
opportunities for those excluded from the Framework.
The second offers a Guaranteed Maximum Price 
(GMP) underwritten by insurance which also extends
to defects.

If anybody in Central Government seriously believes that 
it is going to get a better deal from outside a Framework
Agreement than from within it, then that person is surely
guilty of, at best wishful thinking. It is possible indeed 
likely that excluded contractors may quote lower prices,
but no experienced Client should confuse that with a 
better deal. However, we have been here many times 
before…….
GMP contracting both inside and outside Frameworks 
has been in widespread use for 15-20 years in the UK.
There is not a great deal left to learn about it. It is 
questionable whether any major insurer will wish to 
underwrite GMP contracting for the reasons set out earlier
in this article. In any case, within any Framework 
Agreement why should such insurance be necessary? 
What is wrong with the defects procedures of an 
un-amended NEC or JCT contract? Surely any Contractor
producing defects, whether patent or latent, would want 
to remedy them as soon as possible or risk exclusion 
from the Framework, and the operation by the Client of 
his rights to have the work done by others and to set off 
these amounts against monies owing under the 
Framework? Surely that has far more teeth than say, an
arms- length insurance policy that is likely to be defended
by the Insurer? 
The Action Plan
We have not commented on the 25 page Action Plan,
partly because of space constraints, and partly because of
the difficulty of verifying its contents in terms of planned
progress compared to actual. 

Summary and Conclusions. 
If one studied the books of the top 10 Contracting Groups such an
examination might show that each of them undertakes hundreds
of millions of pounds worth of public sector work each year,
through their various operating companies.
Typically it comprises a rich mix of work ranging from Highways,
Schools, Housing, University Buildings, Defence works, Hospitals
and so on.
There will be a variety of procurement routes ranging from Design
Build Operate Maintain, Design and Build, Build Only with some
Contractor Design, or even , very occasionally a fully Build Only
contract where all of the design work is undertake by Consultants.
There may be others.
A wide variety of contracts will be seen, ranging from bespoke 
contracts drafted by lawyers for a ‘one off’ contract, to NEC and
JCT standard forms, and other slightly more exotic ones such as
PPC 2005. It is highly likely that all of the standard forms will 
feature extensive, and in some cases onerous amendments and
it is equally likely that the Guidance accompanying NEC and JCT
will probably not have been followed fully, if at all. 

In terms of the GCS, five main points flow from this.
• The modern UK construction industry has invested 

millions in developing the ability to respond to this varied 
procurement and contractual environment in an efficient 
and effective way.  20 years ago, prior to Latham and 
Egan this would certainly not have been the case.

• Public Sector Clients choose the procurement route and 
the contract strategy. They too have invested millions in 
developing these routes and strategies. 20 years ago they
were all using lowest price first past the post competitive 
tendering using adversarial contracts.

• The GCS appears to call Clients to move away from 
specialist Departmental procurement routes and use one
size fits all procurement choices and contract strategies

• The GCS seems to be saying that Central Government has
no oversight of the work it places with each Group, or 
Company, that it wishes to develop oversight.

• Once it has that oversight the Government will bundle its
work even further towards the larger contractors so that it
can enter into Strategic Alignment Agreements with them
(see above) the main purpose of which is to leverage the
larger contractors and their supply chains into various 
additional concessions based on the so-called economies
of scale.

If indeed this is a correct view of the GCS it is difficult to see how
these measures comprise any sort of improvement on what went
before. It is simplistic procurement theory applicable to commodity
trading, and as such it is destined to fail. Construction is not a 
commodity, it is a complex service driven process which requires a
somewhat more sophisticated approach than that demonstrated in
the GCS.
It is difficult to see how these measures will result in cost savings at
any level, or how they will appeal to Public Sector Clients, 
particularly those from the large spending Departments with 
effective Ministerial representation that have invested heavily in 
developing their own fit for purpose post Latham and Egan 
construction procurement systems. What is there in the GCS that
would make them want to abandon those in favour of the GCS 
proposals? Will they simply dismiss GCS as another Treasury 
inspired turf war?
The same applies to the Construction Industry; what is there within
the GCS that the industry can respond to in any meaningful way,
and why should it respond? Indeed from an industry point of view
the GCS could be seen as fiddling around the edges, perhaps even
a backward step because it seeks to close down effective 
procurement options and choices that have taken years and cost
millions to develop.
The GCS is a puzzling document. It appears to be written by 
someone who seems to have little or no knowledge of the industry
itself and its recent history; it appears to be responding to a crisis
within Government rather than within the industry. Construction
does not need a ‘Strategy’ it needs a Cabinet Minister to represent
its interests and lead it at the highest level.
Public sector Clients are the ones who need the Strategy, for the
efficient and effective use of the Construction industry and its 
offerings as they exist in the real world. If they are the ones charged
with reducing their costs by 20%, then there appears to be nothing
in the GCS that will assist them with that.

Tony Clarke

At ArchiFACT Ltd we can offer you decades of 
experience in the resolution of building 
disputes including analysis of design, materials
and workmanship, diagnosis and cure of 
building defects, technical reports, expert 
evidence and litigation support. 

Architecture, Engineering, Surveys, Forensic 
Analysis, Construction Technology

ArchiFACT Ltd.
+44(0)1484 515701
fact@archiFact.co.uk
www.ArchiFACT.co.uk
www.ForensicConstruction.org.uk
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Are you going to remain a student

all your life?
Climbing the QSi ladder.   
The QSi was founded several years ago to represent

and support the Quantity Surveying profession 

worldwide.  

A small but loyal band of active QSi members is still 

pursuing this objective.

Help us to help you by upgrading your membership. All

you have to do is fill in the form below, scan it and then

email the attachment back to 

admin@theqsi.co.uk

Looking forward to hearing from you.

Andrew Williams FQSi FRICS
President

I am interested in writing for the QS Eye magazine             Y / N
I am interested in linking with the QSi website                     Y / N
I am interested in advertising my business on the
QSi Website (Special rates available to members)               Y / N
I am interested in helping the QSi Nationally / Regionally    Y / N
I am interested in benefiting from cheaper utilities and
would like more information                                                  Y / N 

Signed ……………………………………..
Qualifications …………………………………..

I want to upgrade my QSi membership

Name ……………………………………..

QSi number ……………………………….

(If you can not locate your number we will

find it on our register)

email address …………………………… 

Current grade …………………………..

I confirm that I am working as a Quantity 

Surveyor

And I wish to apply for Associate / Member/ Fel-

low

Our expertise provides total co-ordination of your event from start
to finish, including marketing and PR if required.  All projects 
undertaken will be completed on time, within budget and above 
expectation.  

Event Services Ltd
61 School Lane, Hartford, Northwich CW8 1NY
Tel:  01606 786698 Email:  info@hartevents.co.uk

Hart Event Services provides a total event solution whatever your requirement:

For more information contact: 
Hart Event Services Ltd, 61 School Lane, Hartford, Northwich CW8 1NY  Tel:  01606 786698  

Email:  info@hartevents.co.uk

Breakfast Briefings
Conferences
Exhibitions
Client Lunches
Gala Dinners
Product Launches

Training Events 
Corporate Hospitality
Sporting Events
Fundraising
Drinks Receptions
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Extensions of Time, Global Claims and Claims for Head
Office Overheads and Profit
As workloads decrease so do prices. Claims on the other hand go
in the opposite direction. Whilst most claims are settled by 
negotiation some slip through the net and are referred to 
adjudication, a small proportion of which come before the courts.
A case in point is Walter Lilley and Company v Giles Patrick
MacKay and DMW Developments Ltd.

This case arose out of a contract for the construction of three
large houses in London, referred to as Plots A, B and C for Mr
McKay, Mr Daniel and Mr West. A standard JCT contract with
substantial amendments was employed and a contract was 
entered into between DMW Developments, a service company
set up for the purpose of the development by the three owners,
and Walter Lilley and Company. The contract sum for the three
houses was £15,476,970. The Date of Possession included in the
contract was 12th July 2004 with a Date for Completion of 23rd
January 2006. Liquidated damages of £2,150 for each of the first
7 days, £2,850 for the next 18 days, £4,300 for the next 44 days
and £6,400 thereafter, were provided for in the contract. There
was no agreement as to the date of Practical Completion but the
judge considered that by 7th July 2008 it had been achieved.

The contract included 23 works packages which were let on 
instruction of the Architect. Once work got underway, there were
substantial delays alleged to have been caused by the Light Wall,
the ABW, Courtyard Sliding Doors, lift, Barrisol Ceilings, Stingray
Doors, Leather in the Library and major defects. Disputes relating
to the causes of delay were referred to the Technology and 
Construction Court. The parties submitted 32,000 pages of 
documents for the consideration of the court together with expert
evidence relating to delays.

The judgement was a complete vindication for the contractor 
Walter Lilley and Company in that they were awarded a full 
extension of time. In arriving at a decision as to the liability for the
delays, Mr Justice Akenhead made some interesting and 
instructive observations regarding the principles on which 
extensions of time should be granted, global claims, head office
overheads and profit and methods of delay analysis.

Extensions of time
Mr Justice Akenhead was influenced by the decisions in the
cases of Henry Boot Construction (UK) Ltd v Malmaison Hotel
(Manchester) Ltd (1999), De Beers v Atos Origin IT Services UK
Ltd (2011) and Adyard  Abu Dhabi v SD Marine Services (2011)
and said:

“In any event, I am clearly of the view that, where there is an 
extension of time clause such as that agreed upon in this case
and where delay is caused by two or more effective causes, one
of which entitles the Contractor to an extension of time as being
a Relevant Event, the Contractor is entitled to a full extension of
time.”

Walter Lilly and Company, it was alleged, spend a great deal of
time toward the latter part of the project in correcting defects and
overcoming delays to the lift which was their responsibility. 
However as there were other causes of delay occurring at about
the same time, for which an extension of time was merited, the
delays caused by defects correction and the lift were not taken
into account by the judge in arriving at a decision.

Delay Analysis
The judge made an interesting comment regarding the relative
merits of a prospective approach to delay analysis where a 
critical path has been produced at the outset and a retrospective
delay analysis where it is produced after the event. Mr Justice 
Akenhead considered the debate was sterile because if each
method was carried out correctly they should produce the same

result. A problem with the project relating to delay analysis was an
absence of a critical path programme from February 2007 
onwards.

Loss and Expense Details
The judge expressed the view that the Contractor isn’t obliged to
provide information regarding costs in the fullest of detail. The 
employer’s representatives stated that the contractor was obliged
to produce fully detailed cost in every respect. However the judge
said: 

“ I consider this approach is not a standard one that could apply in
every case. Mr Pontin’s (employers representative) approach is
almost akin to saying both that every conceivable detail and back
up document which may or may not be needed must be provided
and all evidence required to prove the claim as correct  needs to
be deployed...........It is legitimate to bear in mind that the Architect
and Quantity Surveyor are not strangers to the project in 
considering what needs to be provided for them”
“ The contractor need only submit details which are reasonably
necessary for ascertaining the loss and expense and that allowing
the Architect and Quantity Surveyor to inspect the contractor’s
records could constitute adequate submission of details”
The requisite details “do not necessarily include all the backup 
accounting information which might support such detail”

Global Claims
It was argued on behalf of the employer that the claim as 
submitted by Walter Lilly and Company was a global claim and as
such should be rejected. Mr Justice Akenhead reviewed the 
following cases in arriving at a decision:

London Borough of Merton v Leach (1985); Crosby v Portland
UDC (1967); Wharf Properties Ltd v Eric Cumine Associates
(1991); John Holland Construction and Engineering Pty Ltd v
Kvearner RJ Brown Pty Ltd (1996); Bernhard’s Rugby Landscape
Ltd v Stockley Park Consortium Ltd (1997); John Doyle 
Construction v Laing Management (Scotland ) Ltd (2012) and
Petromec Inc v Petroleo Brasilerio SA Petrobras (2007)
In conclusion the judge stated:

“Ultimately claims by contractor’s for delay or disruption related
loss and expense must be proved as a matter of fact. Thus the
Contractor has to demonstrate on a balance of probabilities that,
first, events occurred which entitle it to loss and expense, secondly
that those events caused delay and/or disruption and thirdly that
such delay or disruption caused it to incur loss and/ or expense (or
loss and damage as the case may be) I do not accept that, as a
matter of principle, it has to be shown by a claimant contractor that
it is  impossible to plead and  prove cause and effect in the  
normal way, or that such impossibility is not the fault of the party
seeking to advance the global claim. One needs to see of course
what the contractual clause relied upon says to see if there are
contractual restrictions on global cost or loss claims. Absent and
subject to such restrictions, the claimant contractor simply has to
prove its case on a balance of probabilities.”

Head Office Overheads and Profit
Judge Akenhead reviewed the following judgements when 
addressing his mind to the claim submitted by Walter Lilley and
Company for head office overheads and profit:
Norwest Holst Construction v CWS (1997); Whittal Builders Co Ltd
v Chester le Street District Council (1985); Finnegan Ltd v
Sheffield City Council (1988); Beechwood Development Company
(Scotland) v Stuart Mitchell (2001) and Alfred McAlpine Homes
North Ltd v Property and Land Contractors Ltd (1995)
By way of summary the judge concluded:
1. A contractor can recover head office overheads and profit



balance of probabilities, what that return can be calculated
to be.

In addition to losing on the matter of extensions of time and loss
and expense, the employer had to pay his own costs of circa
£5,000,000 and a similar sum was ordered by the court to be paid
to Walter Lilly and Company in respect of their costs. This raises
the question as to whether courts of law are the most appropriate
forum for dealing with disputes which involve complex factual 
matters arising from construction projects.
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and loss as a result of delay on a construction project
caused by factors which entitle it to loss and expense.

2. It is necessary for the contractor to prove on a balance 
of probabilities that if the delay had not occurred it would
have secured work or projects which would have 
produced a return (over and above costs) representing
profit and/or a contribution to head office overheads.

3. The use of formulae such as Emden or Hudson is a 
legitimate and indeed helpful way of ascertaining, on a 

It is now possible that the Scottish Branch can look forward to
planning of a programme of events which it is hoped will be
both interesting and useful for the membership. A committee
has now been formed and has held its first meeting . 
Uppermost in the thinking at present is that priority be afforded
initially to organisation of at least a couple of events which
will focus on aspects related to the recent changes in 
contractual matters as affected by the new Construction Act.

The Committee hope to be instrumental in assisting with 
participation in   an organisation operating to high standards of
competence and professionalism. To this end any Scottish Branch members wishing to lend support to this ethic
are hereby invited to make their viewpoints known to members of Committee and should they so wish also make
known their wish to join and take part in the affairs of the newly formed Committee. In this connection part of the
discussion at the first committee meeting centred on the suggestion that a meeting of Scottish Branch members
be organised in the not too distant future aimed at the ingathering of member  viewpoints  on various matters. It
is possible this could be “tacked on” to another event.

It is also  the intention where and when appropriate to organise joint events with organisations such as CIOB.
Joint meetings with other organisations  have proved very successful  in other parts of the UK.

The committee discussed at some length the geographical considerations which affect ease of access to 
organised events in Scotland – in other words is it for example reasonable to expect members from say the 
Edinburgh Area to attend events held in Glasgow (and vice versa) ? 

In conclusion, at this formative stage your viewpoints would be welcome and useful. 

The composition of the Committee at  present :

Kevin Marsh (Chairman of Scottish Branch)

Iain Moffat (Member of QSi  General Council)  

Robert Laurenson

For the time being any member wishing to  express viewpoints or communicate with this
committee on any matter  should contact  :

Iain Moffat -  Email :  qsayr@btopenworld.com 

QSi Branch Network : Scottish Branch
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The QSi in providing CPD has for some time included on the

members section of the website, reviews of legal cases which

involve aspects of the construction and engineering industries

of importance to Quantity Surveyors. Examples of subject

matter in the decisions of the courts in these reviews include:

• The responsibility of Quantity Surveyors and Project 

Managers when advising clients prior to receipt of 

tenders

• Employer’s Representatives’ duties on design and 

construct projects

• Extensions of time and concurrent delays

• Evaluation of prolongation costs

• Evaluating disruption 

• Procurement

• Contractors’ records and their importance

• Evaluation of variations

• Provisional sums

• Meaning of “Fair Valuation”

• Payment and set off

The number of cases reviewed now exceeds 100. To assist our

members these case reviews are now available on CD at a cost

of £15.00 per CD plus postage and package and can be obtained

from the QSi administrator, Suzanne Cash, 

61 School Lane, Hartford Cheshire CW8 1NY. 

Email: admin@theqsi.co.uk

Unfair dismissal confusion
The clarity of the varying lengths of service required for an employee to bring a tribunal claim is confusing
for SMEs following the introduction of the 2 year unfair dismissal qualifying period, according to The HR
Dept’s recent national survey. 

The results of the survey which also saw The HR Dept gain a significant 9.1 overall satisfaction score, found
the majority of its SME respondents were unsure of the various qualifying periods. For example employees
who commenced work after 6th April 2012 are now required to serve 2 years’ employment with a company
before they can bring a claim of unfair dismissal, however those employed just a day before only need 1
year’s continuous service. 

“There has been a real mixed bag of results” says Nigel Finch HR
Dept Director Wigan & Manchester “there is clearly some confusion
which has been sparked from the changes to the requirements of
bringing a claim of unfair dismissal forward”. 

Claims that require no service at all are all discrimination based
claims, as well as claims based on unlawful deduction from wages,
whistle blowing and Health & Safety. Discrimination claims such as
pregnancy and maternity related claims can also be brought before
employment even commences. 

Nigel Finch stated “We are delighted with the high level of response
and satisfaction from our clients. Employment law seems to change
like the weather, but it is The HR Dept’s mission to break down the
barriers that employers face in order to instil confidence in taking on
new staff and to be able to manage current workforces without fear of
tribunal.” 

The HR Dept Wigan & Manchester specialises in advising
small and medium sized businesses on all employment
issues.

Legal Cases now Available on CD
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Claims Class Case Studies – 
Author’s Opinion

On the face of it, the fact that the Contract Price is fixed
and not subject to adjustment for changes in prices of 
materials, places the risk of price increases fairly and
squarely on the shoulders of the Contractor. If we look at
the Contract a little more deeply however, we may see
that the Contract is a fixed price lump sum to provide the
works described on the drawings and in the specifica-
tion. The Variation is obviously not part of the works de-
scribed on the drawings or in the specification and
therefore, does not fall under this provision.

If we look at the Variation provisions, we see that 
Sub-Clause 13.3 (Variation Procedure) provides that
‘Each Variation shall be evaluated in accordance with
Clause 12 [Measurement and Evaluation], unless the 
Engineer instructs or approves otherwise in accordance
with this Clause’ and that Sub-Clause 12.3 (Evaluation)
provides that: 

‘For each item of work, the appropriate rate or price for
the item shall be the rate or
price specified for such item in the Contract ... However,
a new rate or price shall be appropriate for an item of
work if …

‘(b) (i) the work is instructed under Clause 13 
[Variations and Adjustments]…

‘(iii) no specified rate or price is appropriate 
because the item of work is not of similar 
character, or is not executed under 
similar conditions, as any item in the
Contract.’

In my opinion, it would be equitable to apply the above
two provisions to the situation in question because 
sub-section (b)(i) allows the Engineer to evaluate 
variations at new rates or prices if appropriate. The 
situation that makes this an appropriate action to take, is
that the new concreting work was not executed under
similar conditions with regard to the prevailing market
prices or the timing of the concrete work included in the
Contract. Whilst the Contractor would have to bear the
risk for increased prices for the work included in the 
Contract and carried out at the time originally envisaged,
it cannot be fair or reasonable to expect him to bear price
increase which had occurred some 15 months later. 
Additionally, had the Employer chosen to execute the
variation work though a separate contract, then the 
Employer would certainly have had to pay the current
market rate. The evaluation of the concreting rates for
the Variation should therefore include for the increased
cost of concrete.

The Administrator’s View

Suzanne Cash

Administration Manager

You may recall that in the last
issue I was comparing the rarity
of events that happen once in a
blue moon and once every 
Preston Guild.  Well, imagine my
amazement when on the night of
31 August/1 September I learned
that it was in fact a blue moon,
but not only that, 1 September
was the big Preston Guild 
procession day as well!  I can
sense the mathematicians
among you reaching for the 
calculators right now to work out
the probability on both occurring on the same day.  Let
alone the fact that I had written about both only a couple of
months before….  One in a million??

Congratulations to the following 
members who have recently upgraded
their level of membership:
To Fellow:
Craig Antony Palmer
To Member:
Cheryl Benstead

If you would like to upgrade your membership
please contact Suzanne Cash at

admin@theqsi.co.uk

Latest Upgrades

Achieve QSi Membership
NB - These approved courses will also provide
membership of the CIOB

QSi Approved Learning Provider WMR Ltd 
offers the following routes to membership

EXPERIENCED PRACTITIONER ASSESSED (EPA)
8 x 1 day weekend workshops over 9 months
SENIOR MANAGEMENT ROUTE
1 to 1 mentoring for EPAR report completion & interview
PROFESSIONAL REVIEW/INTERVIEW
1 day Workshop - Degree or EPA Part B holders-
includes review & feedback on your draft package

DISTANCE LEARNING OPTIONS: UK & Overseas
Contact: Chris Westacott FCIOB MQSi CEnv

Westacott Management Resources Ltd
Tel: 01233 503691  Email: chris.westacott@btinternet.com
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INSURANCE MATTERS
In the first of a new series of articles, Richard Gorst, Director of
Mitchell Charlesworth Insurance Solutions provides a simple
overview of the types of insurance that should be considered by
a QS and what cover these insurances provide.

What is Public Liability Insurance?
A Public Liability Insurance policy will cover all sums you 
become legally liable to pay as damages and claimant costs
and expenses arising out of accidental injury to any person 
(except employees - this is covered by Employers Liability 
Insurance), damage to material property, obstruction, trespass,
nuisance, wrongful arrest or interference with any right of way,
light, air or water resulting from the trade of business.

In the majority of cases, Public Liability Insurance (PL) will cover
damage that you cause to someone else's property or for injury
to a member of public through your own negligence.

Who needs Public Liability Insurance?
It is not a compulsory legal insurance (unlike Employers 
Liability Insurance) but it is usually bought together with 
Products Liability Insurance to form a Combined Liability 
insurance policy.

Subcontractors are often required to purchase Public Liability
Insurance cover as a condition of their contract with their main
contractor (principal) before they can work for them. The 
principal will usually set out the limits of cover you must 
purchase which will usually be identical to their own limits of
cover. Subcontractors will usually be asked to supply proof of
cover to their main contractor by way of a "Verification of 
Insurance" letter issued by the insurance broker.

Limits of Indemnity:
Most Public Liability Insurance policies nowadays will carry a
minimum Limit of Indemnity of £2,000,000 any one occurrence
although if you work for a local authority this will often be
£5,000,000 or even higher. Contractors who work at airports
usually are required to prove cover up to £25,000,000 hence
specialist concessionaires' schemes are available. However, it
is the potential to cause lifelong injury that will dictate the Limit
of Indemnity you should choose, as this is where the costs can
escalate significantly in the event of a tragic accident.

Covering all your business activities:
One of the most important things to get correct when arranging
any type of commercial insurance is your business description
and declaring all activities you make become involved in during
the course of business. A bathroom fitter may occasionally 
install a new heating system. This is significantly more 
hazardous than his normal trade and if he has not declared this
to the insurer then there is every likelihood he would not be 
indemnified in the event of a claim resulting from the 
installation of the heating system.

To discuss your insurance requirements or for more 
information please call Richard Gorst directly on 
tel: 0151 423 7500 or
email:richard.gorst@mitchellcharlesworth.co.uk 
www.mitchellcharlesworth.co.uk  

1.0 The JCT has recently published the following 
documents:
• Model Form of Enquiry Letter 
• Model Form of Invitation to Tender
• Model Form of Tender

2.0 The Form of Enquiry Letter is intended to be used by 
Employers to secure a list of contractors who are 
willing to submit tenders. A selected list will be 
produced by the Employer from those contractors who
respond to the Enquiry Letter. Those on the list will be
invited to submit tenders using the Model Form of 
Invitation to Tender. The Model Form of Tender is for 
use for the submission of tenders by those selected.

3.0 The Enquiry Letter should be accompanied by a 
Project Information Schedule and Pre-Qualification 
Questionnaire.

4.0 These documents are successors to the previously 
well established NJCC Codes of Procedure for 
Selective Tendering. They are intended for use in 
both the public and private sectors, however it 
warns that where contracts are above the relevant 
thresholds, public sector and utility employers and 
their consultants must have regard to the 
requirements of regulations and seek  
specialist advice where necessary. 

5.0 These documents can be used for both main 
contracts and subject to the necessary adaptations
subcontracts and frameworks.

NEW JCT NEW MODEL FORMS 

61 School Lane, Hartford, Northwich CW8 1NY    Tel: 01606 786698 Email: info@hartevents.co.uk
Company registered in England and Wales. Registered number: 05681875

In-House
Training

Hart Construction Training offers comprehensive
training on all aspects of construction contract
law. Our topics include, but are not limited to:

Our course leaders are all experienced lecturers, working within the industry for many years.

Our in-house courses can be tailored to suit your specific requirements and held at a time and location to
suit your staff.

For further information please call on: 01606 786698, email: info@hartevents.co.uk,
or complete the form below and return to: Hart Construction Training Ltd, 61 School Lane, Hartford,
Northwich CW8 1NY.

Please contact me to discuss my training requirements:

NAME: ........................................................................................... POSITION: ............................................................................................

ORGANISATION: ....................................................................................................................................................................................................

ADDRESS: ......................................................................................................................................................................................................................

......................................................................................................................................... POSTCODE: ............................................................

TEL: ........................................................................................... EMAIL: .............................................................................................................

� Contractual Awareness
� Contract Administration
� Contractual Problems
� Delays, Extensions of Time and

Liquidated Damages
� Design and Construct Contracts
� JCT05
� JCT Constructing Excellence – 

the New Partnering Contract

� Partnering and Partnering Contracts
� Open Book Accounting
� NEC3
� CDM Regulations
� Private Finance Initiative
� Measurement
� Taxation
� The New Construction Contracts Bill
� Maximising Cash Collection During

A Recession 
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Fortunately when the matter of being able to see at height is problem, a
new solution is at hand in the form of high technology.

Developed from simple aerodynamics and controlled by military 
specification sensor technology, the multi-rotored radio controlled 
unmanned aerial vehicles or UAVs are now available for use in the 
commercial sector following a revision in the Air Navigation Order 2009 to
provide legislation for the use of UAVs under 7kgs.

To put it simply aerial photography is now available for anyone who wants
a fast, safe and cost effective means of being able to inspect at high level,
from ground to 400 feet (120m). 

Using 4, 6 or 8 small fixed pitch propellers powered by electric motors the
UAV is very quiet and is ideal for use in areas where noise would be a
problem, ie. residential areas, herded animals, or environmentally sensitive
areas. The risk of damage to property or individuals is very small as the
UAV uses small propellers and bump ring, here shown with 4 props, bump
ring and fitted with a 12MP camera.

The lightweight aircraft with its small propellers is an ideal way to get from
ground level up to 120m in a matter of seconds. Being computer stabilised
and capable of GPS positioning the craft can easily be positioned around
inaccessible areas of a building taking photos with a high definition digital
camera capable of taking shots every 3 seconds. The images are stored
on the on board camera and are down loaded in the normal manner. The
UAV is capable of flying with a video camera or thermal imaging camera if
required. With the video downlink the surveyor may direct the pilot to fly
close to areas of the property or structure to get close up details of which
may be used in a tender or to use as part of an estimate for remedial works.
The photo of the roof and chimney show a plan shot of a roof with cracks
in the chimney brickwork. The left hand side cropped shot is the enlarged
area of the chimney while the right hand side image is the detail taken from
the original 24MP photo showing brickwork displaced by 10-15mm.

Aerial Photography for the QS
“What the eye doesn’t see the heart doesn’t grieve over” 
Traditional Proverb

“What the QS cannot see – the QS cannot price and enters a PC sum” 
Revised Proverb

The UAV system is now being used for many diverse applications from 
utility companies to check 
transmission tower insulators,
estate agents to get high level
marketing shots, to schools and
colleges to promote events
such as the Olympics.

The UAV is controlled by a
2.4gHz radio system and once
airborne may be flown to within
a few metres of a structure or
property. In ‘free’ air it is allowed to fly to 120m from the ground and 500m
away from the pilot. This range gives the client the ability to view and 
photograph difficult or dangerous parts of property without resorting to using
expensive towers, hoists or scaffolding. The on board camera takes shots
in high detail so the surveyor may accurately determine the condition of the
property or structure backed up with photographic evidence. 

There are of course limitations, wind and rain being the most significant. As
the UAV is an electronic device it cannot be flown in the rain or heavy fog.
Also if the wind is over Force 4 the craft is prone to getting blown around
too much and it is not good to fly too close to buildings for risk of collision.
That said it is possible to get some very good shots even in very dull 
conditions using a ‘sports’ camera. Even with the sky heavily overcast and
the camera struggling to get the shutter speed above 1/30th sec it is 
possible to take crisp clear images using a post processing ‘stabilisation’
function in the camera.

Any operator of a UAV under 7kgs for the purposes of collecting data 
(including photos, video etc) must have permission from the CAA to 
operate in the UK. This sets out any relaxations from the Air Navigation
Order 2009 that the operator may be granted so as to be able to fly close
to property. Even though the craft is very small and lightweight it is still an
aircraft and is subject to the ‘Rules of the Air’ that other larger craft are 
subject to. That said, the airspace the UAV is allowed to operate in is below
the airspace used by civilian aircraft and so we can operate without 
needing special permissions from the CAA. In order to ensure that we do
not infringe any restricted airspace we would need to check the area 
surrounding the site in question and if necessary make a request to the
CAA to fly in that area. This is just a matter of a simple notification 
procedure to the CAA and is not subject to any cost.

The UAV and its ability to provide a stable aerial platform is an ideal 
solution to the age old problem of access and height. Due to its simplicity
and rapid deployment, this new and cost effective technology may soon be
seen as the most accepted way of carrying high-level surveys and 
inspections.
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CONTRACTOR OF THE YEAR
Competition The Nominees are:

And the Winner is:
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The Olympic Legacy -
Chasing the wind?

Inevitably, after an expenditure of £9+ billion, the thoughts of 
politicians are now turning to the so called Olympic legacy; how to
build on what was achieved. It is not so easy; we have been here 
before in other sports.

Many will remember the marvellous night in November 2003 in 
Sydney when Jonno and the boys stuffed the Aussies 20-17 with
that extra time drop goal from Jonny Wilkinson. I watched that match
in a bar in Ireland surrounded by Munster-men and even they were
delighted that we put the Aussies to the sword and were suitably
anxious about what that marvellous England team would achieve
next and what legacy it would bequeath its successors. They need
not have worried; we all know what happened next. England went
backwards, and the England Rugby Football Union must take 
responsibility for that. However, in its defence, cocking up the 
performance of the national team is one thing, capturing and 
applying the legacy of a successful World Cup is quite another.  The
story of my local rugby club since 1995 offers an insight into some
of the problems and difficulties.

Before the Rugby World Cup
In 1995 after 160+ years of strict amateurism, the game of Rugby
Union turned professional. At that time Shelford RFC (near 
Cambridge) was a small local community rugby club, and the 
manifestation of the professional era for us was the implementation
of a league system; before that with the exception of cup 
competitions every game we played was a friendly- there was 
nothing other than pride at stake.  

We were somewhere in the lower reaches of the East Anglian
Leagues, about 10 levels below the top flight Premiership. We ran 
4-5 senior men’s teams, a senior women’s team and a mini and
youth section catering for about 100 kids in the age range 6-18. We
remain proud that John Steele (recent CEO of the RFU) was a
Shelford player who came through our colts and senior teams before
going on to play for the Army, Northampton and England.

We were fortunate to own our own ground, a bequest from a past
player, some 14 acres of prime Cambridgeshire countryside in the
green belt on the south side of Cambridge about 2 miles away from
our illustrious neighbours Cambridge City Rugby Club and 
Cambridge University Rugby Club. We needed about £250k per
annum to run the club at break even and we raised this from our
membership in all the usual ways. 

From 1995 to 2003 we developed the ground and built smart new
changing facilities and a new club house with a stand, but on the
field of play things remained pretty much as they were. Then early in
2004 we noticed a big influx of travelling antipodean players who
had come to these shores in the light of the 2003 World Cup to see
for themselves how the game was played here. England’s 
performance had made a big impression on them.

After the World Cup
Some of them joined Shelford. Their talent was obvious, their 
impact immediate so they went straight into the first team. They
brought energy, élan, ambition, talent, work ethic and a hard- nosed
attitude to winning. We were happy to play our traditional old friends
in the region and whilst we always wanted to win it was no disaster

if we lost as games were social as well as sporting occasions for us. 

For them every game was first and foremost a big sporting 
occasion, because that is how it was at home. The newcomers
wanted to take on the best and beat them. They were prepared to
work hard in training, eat well, drink sensibly, not smoke, play hard
on the pitch and if they were injured they wanted immediate help to
recover and start playing again. The club had to rethink the way it
thought about players, about coaching, training, match day rituals,
medical facilities and the like. 

Their presence coincided with a big increase in our youth section
membership, and with a crop of very good home grown youth 
players coming of age.In that season 2004-05, Shelford shot to the
top of its league and was promoted. We did the same in successive
seasons until we are now in National 2 South, 3 levels down from
the Premiership and on the fringes of the full time professional game.

We still do not pay any players – we could if we wanted to, it is the
professional era and many of our competitors do pay players. We
find a few players jobs within the local community, often in club
members businesses, but the vast majority of our players are 
entirely self- supporting and it costs them money to play for us.

Off the field structure
As befits a rugby club, we have a full time paid barman. 

Apart from him, there is a huge unpaid voluntary team of people 
behind the playing side. It numbers about 100 from the Club 
President to the water carriers who dash on in breaks of play. The
business side of the club is run by various committees numbering
about 25 people. Another 10-12 people look after the ground and
premises. The senior men’s side has about 10 people involved in
coaching, recruiting, injury prevention and recovery and the like. A
further 2-3 people look after the women’s section. Far and away the
largest number of people are involved with the Youth section; at the
last count we had about 50 coaches, mentors, kit washers, cooks,
bottle washers, tour organisers, unofficial photographers and the like
all of who contribute in some way to the smooth running of the 
section, which is led by an ex- player husband and his wife who in
my opinion is an organisational genius and one of the most capable
people I have ever met.

The running of the Club is overseen by a small executive committee
of former players,  all highly capable, competent, committed people
who give freely of their time and expertise and who work well 
together as a team. 

It would be remiss not to mention the Club Fixture Secretary; he is a
director of a national contractor and he has the unenviable task of 
organising a weekly game for every team in the club over a 30 week
playing season. This includes ensuring each match has a referee
and linesmen. The title ‘miracle worker’ does not do him justice.

The Sponsorship Secretary also deserves a mention; a retired 
ex- player, he brings in about £150k per year from local businesses
and past  and present members of the club. He also organises a
Carvery Lunch every Saturday and about 10 revenue raising social
events each season. To many, especially wives and girlfriends, these
are as big an attraction as the game itself. 

The  Olympics captured  the national imagination and spirit in a 
way that I have not witnessed in my lifetime. 
From Danny Boyles’ wonderful,  visionary opening ceremony to the 
fizzing closing ceremony we were all drawn in and enthralled by the 
performance of the athletes in general and the Great Britain team in particular. 

I was especially amused by the comment of a committed Scot at my golf club, when asked about a possible Team Scotland at the
next Olympics. His view was that Team GB was greater than the sum of its parts, that if he was an athlete of Olympic standard he
would stay with Team GB come what may and that if Alec Salmond wanted Team Scotland he was welcome to compete for it 
himself. 
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Playing side
Our male playing strength remains around 130 paid up players,
enough to field 5-6 teams each week. It has to be said that the 
playing standard has gone up dramatically from my day, and it is
likely that the present 3rd team would comprehensively beat the
Shelford 1st XV of my day in the 1970’s. Instructively we have about
35 nationalities (it used to be 4 or 5 mainly from the home nations)
on our books including at least 5 really good Kiwis, several terrifying
Fijians and a Zimbabwe international with the pace of a cheetah.
Many of this cohort are athletes who train hard every Tuesday and
Thursday at the club, and many will train every day in their own time.
The type of pot- bellied, hard drinking, bull necked, non- training  
forward that populated our lower teams in the old days now play for
smaller local clubs, or, they come to watch our home games. 
About 60 of these players have joined the club from other clubs, the
other 60 have come through the clubs Academy system; a high
number, perhaps  40 of them have been to fee paying schools where
rugby is one of the main sports on offer.
The women’s section has grown significantly and now fields two 
regular teams. If anything their first team plays to a higher standard
than the men, and if a way could be found to equalise the physical
differences, I firmly believe that the women’s greater skill and 
intelligence would prevail.  Many of the ladies are at one of the two
universities in Cambridge and again have a background in fee 
paying schools or university rugby, but the majority are locals with
their roots in the community, or the club. About 5 of the current
squad are daughters of former players.  
The youth section is now about 400 strong; we have had to acquire
2 new pitches and to extend our changing rooms and kitchens to
accommodate their needs, as this section is in fact our biggest
membership and our biggest source of revenue. 
One of the main problems we encountered was finding suitable 
training courses for coaches at all levels. The ERFU played an 
invaluable part here; it provides a range of excellent courses, 
reasonably priced, readily available and delivered by good trainers.
It is also fair to mention its part in ensuring a ready- made stream of
well-trained officials, referees and linesmen, without whom, we have
no game. Notwithstanding its part in the England team fiasco of the
past ten years, at a regional and local level, the ERFU provides an 
efficient and effective service in supporting Clubs and helping them
to improve the game at grass roots level. 

World Cup legacy
So there it is, Shelford Rugby Club’s 2003 world cup legacy is 
arguably, a place in National League 2 South, many levels above the
position we were in in 2003. We are a much bigger, better and
stronger club both on the pitch and off it than we were 10 years ago.
The legacy came to us in a way that nobody at the club or even at
the ERFU could have predicted.
It started with a few committed talented individuals inspired by a
World Cup,  and it now involves and enriches the lives of several
hundred playing and non- playing people all of whom- with the 
exception of the barman- do it without payment for the love of the
game and for the benefit of the club. 

The Future
Where does the club go from here? The players, especially the first
team and development squad, want to take it as far as it will go; they
want to play in the Premiership and they want to be paid; who 
wouldn’t?  
It looks as if we can sustain our position at least for the next few
years. We have a strong player development and recruitment
pipeline. Our club has a big hinterland and a catchment area of
about 300,000 people, it has its roots firmly in the community, it has
strong links to half a dozen schools, it has several strong revenue
streams and interestingly, the now 17 acre ground has recently been
taken out of the Green Belt which means it could now be subject to 
redevelopment.
However, to sustain professional rugby at the highest level, you need
a first team squad of 32 players plus support staff of at least 8 
specialists, a payroll of some 40 people on the playing side, which
equates to a wage bill of at least £1.25 to £1.50 million per year. In 

addition the non-playing overhead-ground and buildings, 
maintenance , insurance, catering, travelling and accommodation
costs and the like amount to at least another £0.75 million, so to 
sustain a rugby club at the professional level costs at least £2-3 
million per year and much more than that in the Premiership. 
Can we raise that? Do we want to raise that? Do we want to turn 
professional? A simple calculation shows that to raise that sort of
money from say 16 league and 4 home cup games per season, we
would have to attract crowds of about 12,000 people per game each
prepared to pay £10+ per ticket. We currently get 1,000-2,000 per first
team game. Enough said.
A Business Analyst making an arms- length assessment of what we do
might say that our main business is not about senior men’s or
women’s rugby, it is in fact all about teaching kids aged 6-18 to play
rugby. They outnumber the rest of the playing membership of the club
2 to 1; they all pay annual and weekly subscriptions, they buy their kit
from the club shop, they bring hundreds of their relatives with them
every week and they all want a cup of tea and something to eat. They
do this every week for 36 weeks of the season and they are our main
source of membership and revenue. 
Perhaps this is the real legacy of the 2003 Rugby World Cup- we now
teach about 400 kids a year to play the game of rugby; we provide a
focus for the lives of all of the people who help out with that, we are a
Community Rugby Club that just happens to have a successful 
senior section.
A brief footnote; we have to work with the ERFU to agree fixtures. This
year they have scheduled all of our home games on the same days as
our friends Cambridge City who play in the league above us, National
League 1, thus potentially splitting each clubs match day support and
reducing our gate takings. Hey ho.

Capturing the Olympic Legacy
Are there any lessons here for the politicians about capturing the
Olympic Legacy? 
Would Central  Government funding or grants from the ERFU have
made any difference to what we have achieved in Shelford over the
past 10 years?
In our particular case, I am not sure it would have done, and indeed it
might have led us down the blind alley of paying players rather than
investing in facilities. On the other hand it could be argued that if we
had received big grants to spend on facilities we would now have a
better ground, clubhouse and stands and be training more players to
a better standard, and we might be playing one or two leagues higher
than we are now. 
However, we did not start out on this road as part of say, a 10 year
plan. It is the unintended but very welcome consequence of the first
team success which in turn resulted from the influx of the Kiwis 10
years ago. The success of the first team is the key point, just as the
success of Team GB has provided the spark now. We were fortunate
that we had the people and the resources to react and adapt to events
as they unfolded, without the need for a great deal of outside 
assistance. Not all sports clubs are in that lucky position 

I would say there are perhaps three main points to be drawn.

• Direct political intervention is unlikely to succeed.
• A clear vision of the legacy and a viable action plan is 

essential
• Targeted investment is the key; throwing money across the 

board will not work.

The legacy can be captured by committed individuals working as a
team to a plan acting through established sports clubs, overseen by
people who are experts in their field. Inevitably for the  Olympians of
say 2020, success will be measured in terms of medals won, just as
some people measure our success by where we are in the League.
However, we would say that is only a small part of the overall story and
the legacy.
Please note - the contents of this article and any views expressed herein, 
especially those involving the ERFU are solely those of the writer. Shelford Rugby
Club bears no responsibility for any aspect of the piece.

Tony Clarke


